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tHE * 

TRIALS 

or 
WILLIAM. S. SMITH, 

AND 

SAMUEL G. O^GDEN, 

FOR 

MISDEMEANOURS, 

ilAD IN tHE CIRCUIT COtJRT OF THE UmTED STATES 
FOR THE NEW-YORK DISTRICT, IN JULY, 1806. 

WITH A PRELIMINARY ACCOUNT OF THE PROCEE0INCt OP TUf 

SAME coVRf Against messes, smith & ocden, 

IN- THE PRECEDtNO APRIL TERM 



THOMAS LLOYD,-l?I^^i^ 



NEW-YORK: 

TRINTBD BY AND FOR Z. RILEY AND CQ. 
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District oC > ^^ "D E IT REMEMBERED, That on the fifthday of 
New York, 5 * ' 43 January, in the thirty-first year of the Indepen- 
dence of the ynited States of America, Isaac RiLtY, of the said dis^ 
trict, hath deposited in tibis office, the Title of a Bock, the right where- 
of be claims as proprietor, in the words and figures following, to wit : 

/ 
** The Trials of William S. Smith and Samuel G. Ogden, for Misde- 
•• meanours, bad in the Circuit Court of the United States, for the 
" New Yorit district, in July, 1806. With a PreUmmary Account 
"of the proceedings of the same court against Messrs. Smith 
** and Ogden in the preceding April term. By Thomas Lloyd, Steno- 
*' grapher." 



K) X t— 



In CONFORMITY to thc Act of the Congress of the United States^ 
entitled, •* An Act for the encouragement of Learning, by securing the 
■* Copies of Maps, Charts, and Books, to the Authors and Proprietors 
•• of such Copies^ during the times therein mentioned r" . and also to an 
Act, entitled, " An Act supplementary to an Act, entitled, An Act for 
** the encouragement of Learning, by securing the oopies of Maps, 
** Charts, and Books, to the Authors and Propriet. rs of such Copies^ 
" during the times therein tnentioned, and extending the benefits there^ 
** of, to the Arts of Designing, Engraving, and etching historical and 
•* other prints.** 

EDWARD DUNSCOMB, 
J Clerkof the District of New York. 
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PRELIMINARY MATTER. 



At a taud circuit court of the United States^ hMfor the distfici 
of JV^e^^Yarkj at the city of ^/hv^York^ in, the second ctrcuity 
on Tkiesdayy the Ut day of Aftrit^ 1906, at li o'clock^ jL J£ 

Present) 

The Hem. Matthias B. Talmado£> £^. Judge of the distdd 
of New- York. 

The United Strntet ofjfmerica^ Samuel Mirgatroyd and Samud 

versus ) Gouverneur, the sureties for the 

Samuel G. Ogdcn^ defendant, f defendant to appear and answer, 

J having come into court, and hf^ 

their counsel prayed leave to surrei^r the defendant, in dis- 
charge of their recognizance, and that they be discharged from 
their recognizance, vhich being ordered by the court— there- 
upon, on motion of the attorney of the district, on behalf of the 
United States, that the said defendant ^and committed to the 
custody of the marshal of this district, which Jjjiing opposed by 
Mr. Colden, Mr. Hoffman, an^ Mr. Ecamet, of counsel for the 
defendant, -*/'',. \:\t '\ ' - 

It is thereupon ordered Icif the coii^y thfiV^he said defendant 
find sureties to al»de the i^lTth^M^^s4 tftis^couit, or that he 
stand ccmimitted to the custody of th^-uiatshaiofthe district. 

And thereupon Mr. Colden,u)n2»of ilit ccwTi^VTor the defend- 
ant, presented, and prayed the ai]6vcanoc of a habeas corpus ad 
9ub, which being allowed by his honour the judge inslantery 
was returned by the marshal of the district with the indorsement, 
following, to wit : 

** I do hereby certify, that Samuel G. Ogden was committed 
to my custody the first day of April, 1806, by viitue of the an- 
nexed committitur, which is the only cause of his capture or de- 
tention.'' 
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' (Commktitur annexed is'aajbllorvs.j 

4t a stated circtdt court of the United States^ held for the dutrk$ 
of Mvf'Yorky at the city of ^eW'York^ in the second circuity o» 
* Tuesday the Ut day of Aprily 1806, at 1 1 if clocks A, M, 

Present, 

The Hon. Matthias B. Talmadge, Esq. Judge of the district 
of New York. 

Ihe United States of America^ Samuel Murgatroyd and Samuel 
versus ICouvemeur, the sureties fiwr 

Samuel G. Ogden^ defendant, f'the defendant to appear and an« 
■ , ■ . ' J swer, having come into court, 
and by their counse) prayed leave to surrender the defendant in 
discharge of their recognizance, and that they be discharged 
from their recognizance, which being ordered by the court ; 
thereupcm, on n)6ti6n pf the attorney of the district, on behalf of 
the United States, that the said defendant stand committed to 
the custody of the marshal of this district, which being opposed 
by Mr. Golden, Mr. Hoffinan, and Mr. Emmet, <^ counsel Unt 
the defendant, 

It is thereupon ordered by the pqurt, that the said defendant 
iin4 sureties to abide the further prder of this court, or that he 
stand committed to the custody of the marshal of the district. 

(Copy.) 
EDWARD pUNSCOMB, Clerk. 

Mr. Hoffman, of counsel for the defendant, then moved the 
court, that tHerdefep^ant be discharged from* the custody of the 
marshal, whi^/'Mng* /»pilQ^. bj^ the attorney of the district, 
smd the same having'been ar^U^ U^Mr. HoffmLan, Mr. Golden, 
and Mr. £mmet,*of Cou|isslYoi'the«dllSendant, and by the attorney 
of the district on*be)^fJbI'^fMted States ; thereupon 

It is orderect b)^<he.co(ht,'*^atithe defendant stand committed. 

Whereupon jO\if:QEfun»^.3ftiftt the defendant offered surety for 
the defend^t to appeV^<f:f^n^wer; and, thereupon the said 
Samuel G. Ogden, and SamuefCouven^eur, of the city of New 
York, merchant, severally entered into a recognizance ; the said 
Samuel G. Ogden, in the sum of ten thousand dollars, and the 
S2dd Samuel Gouvemeur in the sum of twenty thousand dollars, 
for the ai^>earance of the said Samuel G. Ogden. / 

Whereupon, on reading and filing the several depositions of 
the said Samuel G. Ogden, the defendant, and WDliara S. Smith, 
it was moved by Mr. Golden, of counsel for the defendant, that 
certain examinations and depositions of the said Samuel G. 
Ogden and William S. Smith, taken before his "honour the judge 
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•f the^ district, be suppress^, and not permitted to go to the 
grand jury, or otherwise used, on the ground of their having 
been improperly and illegally taken, which being opposed by the 
attorney of the distnct, on behalf of the United States, and the 
said moticMi being argued by Mr. Golden, of counsel for the de- 
fendant, and by the attorney of tbe district on behalf of the U. 
States, and it being assented to (by reason of the lateness of the 
hour) by the attorney of the district, and by the counsel for the 
defendant, that the further hearing of this modon be postponed 
\intil to-morrow morning — it wa» thereupon ordered by the 
court, tliat the said motion be put off for further argument, until 
to-morrow morning. ^ 

Wednesday y April VL^ 1806. 
Present, r^ 

The Hon. Matthias B. Talmadge, Esq. Judge of the district 
of New-York. 

The United States qf America On the motion (of yesterday) of 
versus ] Mr. Coldtn, of counsel for the 

Samuel G. Ogden^ defendant, \ defendant, to suppress the exa- 
. J minaUons and testimony of the 

said Samuel G. Ogden and William S. Smith, taken before the 
juc^e of the district, from gomg to the grand jury, or being 
otherwise used — the further hearing of this modon came on tliis 
day pursuant to the order of yesterday ; and the same having' been 
argued by Mr. Hoffman, Mr. Emmet, and Mr. Hanson, of 
counsel for the defendant, and by the attorney of the district, on 
behalf of the United States ; thereupon 
The Court takes dme to advise. 

Thursday^ Jfiril 3, 1806. 
Present, 

The Hon. Matthias B. Talmahge, Esq. Judge of the district 
of New- York. 

The United States of America ^ On the motion of Mr. Colden, of 

versus / counsel for the defendant, to sup- 

Samuel G, Ogden, defendant, f press the examioations and tes- 

-^ tiraony of the said Samuel G., 
Ogden and William S. Smith, tajccn before the judj^e of the dis- 
trict, from going to the grand jury, or being otherwise used. 

The defendant, Samuel G. Ogden, appearing on his recogni- 
zance, and the said William S. Smith appearing by his counsel, 
and they having severally made affiJavitb, which are filed, and on 
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which they moved by theli' counsel, that certain examinations, 
taken by the honourable Matthias B. Talmadge, esq. judge of 
the district court of this district, and signed by the said defend- 
ant and by the said William S. Smith, befoi*e the said judge, 
and specified in said aftidavits, be ordered to be suppressed, or 
that such order be m ide to prevent the said examinations and de- 
positions, or eit'ier of them, fi:om being used against the said 
William S. Smith, or cither of tliem, as evidence befo^ th6 
grand jury, or otherwise, as to the court shall seem fit. 

After hearing Mr. Coiden, Mr. Hoffman, Mr. Emmet, and 
Mr. Harison, in behalf of the defendant, and the attorney of the 
district for the United States, and the court having taken time to 
advise as to its opinion on this motion. 

Doth now order, that they take nothing by their said motion. 

Monday J vf/fnV 7%il806. 

Present, as before. 

The grand jury came into court, and presented to the court an 
indictment against Samuel G. Ot^den ; and an indictment against 
William S. Smith, (which said indictments are as follows :) 

Circuit Court of the United States of America^ for the district of 
J^etO'York^ in the second circuit. 

District of New-York, to wit : The grand jurors of the United 
States of America, in and for the body of the district of New- 
York^ upon their oath, present, that Samuel G.Ogden, late of the 
first ward of the city of New-York, in the district of New-York, 
merchant, did, on the tenth day of January, in the year of our 
Lord one thousand eight hundred and six, within the jurisdiction 
of the said United ' States, to wit, at the city of New-Yoi*k, in the 
district of Ntw.York, and at the first ward of the said city, begin 
a certain military expedition to be carried on from thence against 
tiie dominions of a foreign prince ; to wit, the dominions of the 
king of Spain ; the said United States then and there being at 
peace with the said king of Spain, against the form of the statute 
in such case made and provided, to the evil example of all others 
in like case oftendlno^, and against the peace of the said United 
States and their •:li.;^nity ; and the jurors aforesaid, upon their 
said oatii, do farther present, that the said Samuel G. Ogden, 
afterwards, to wit, on the said tenth day of January, in t):e year of 
our Lord one thousand eight hundred and six, within the juris- 
diction of the said United States, to wit, at the city of New- 
York, in the district of New- York, and at the first ward of 
the sui:l city, did set on foot a certain niilitury enterprise, to br* 
carried on from thence ai:;ainst the territory of a foreign prince ; 
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to wit> the territory of the king of Spain ; the said king of Spaih 
then and there being at peace With the Si'id United States, against 
the form of the statute in such ca«ie made and provided, to the 
evil example of all others in like case ofilnding, and against the 
peace of the said United States and their dip^nhy ; and the jurors 
aforesaid., upon their said outh, do fai ther prcsc nt, that the said 
Samuel G- Ogden, afterwards to wit, on tlie suid tenth day of Ja- 
nuary, in the year of our Lord, one thousand eight hundred and 
ax, within the jurisdiction -of the said United States, to wit, at 
the city of New -York, in the district of New-York, and at thv: first 
ward of the said city, did, with force and arms, set on foot a cer- 
tain other military enterprise, to be carried on from thence against 
the territory of a foreign prhice ; to wit, against the province of 
Caraccas, in South America, the Siiid pro\ince of Caraccas then 
and there being the territory of the king of Spain, and the said 
king of Spain then and there being at peace with the said United 
States, agsdnst the form of the statute in such case made and pro* 
Tided, to the e\il example of all others in like case offending, and 
against tlie peace of the said United States and their dij^nity ; and 
the jurofs aJforesidd, upon their said oath, do farther present, that 
the said Samuel G. Ogden, afterwards to wit, on the said tenth 
day of Januaiy, in the year of our Lord one thousand eight hun- 
dred and six, within the jurisdiction of the said United States, to 
wit, at the city of New-York, in the district of New-York, and at 
the first ward of the said city, did, with force and arms, provide the 
means, to wit, one ship or vessel, called the Leander, for a cer- 
tain other military enterprise, to be carried on from thence 
against the dominions of a foreign prince, to wit, against the do- 
minions of the king of Spain, in South Ameriea, the "said king 
of Spain then and there being at peace with the said United 
States, against tlie form of the statute in such case made and 
provided, to the evil example of all othei*s in like case offending, 
and against tlie peace of the said United States and their dignity ; 
and the jurors aforesaid, upon their said oath, do farther present, 
that the said Samuel G. Ogden, afterwards to wit, on the said 
tenth day of January, in the year of our Lord one thousand eight 
hundred and six, within the jurisdiction of the said United States, 
to wit, at the city of New-York, in the district of New-York, and 
at the first ward of the said city, did, with force and arms, pre- 
pare the means, to wit, one other ship or vessel, called the Lean- 
der, one hundred and fifty men, thirty cannon, five hundred mus- 
kets^ four thousand pikes, thirty tons of cannon balls, one hundred 
swords, and one hundred and fifty ijuaner casks of guii-powder, 
for a certain other military expedition, to be carried on from 
thence against the province of Caraccas, in South America, the 
sad provHice of Caraccas then ai\d there being the territory of a 
foreign prince, to wit, the territory of the king of Spain, and the 
s<dd king of Spain then and there bthig at peacje 'with the said 
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United States, against tiie form of the statute in such case made 
•and provided, to the evil example of all others in like case offend- 
ing, and against the peace of the said United States and their 
dignity ; and the jurors aforesaid, upon their said oath, do further 
present, that the said Samuel G. Ogden, afterwards to wit, on the 
said tenth day of January, in the year of our Lord one thousand 
eight hundred and six, within the jurisdiction of the said United 
States, to wit, at the city of New-York, in the district of New- , 
York, and at the first ward of the said city, did, with force and 
arms, provide the means, to wit, one other ship or vessel called 
the Leander, one hundred and fifty men, whose names are to the 
jurors aforesaid yet unknown, thirty cannon, five hundred mus- 
kets, four thousand pikes, thirty tons of cannon balls, one hun- 
dred swords, and one hundred and fifty quarter casks of gun-pow- 
der for a certain other military expedition, to be carried on from 
thence against the dominions of some foreign state to the jurors 
aforesaid jet unknown, with whom the United States were then 
and there at peace, agdnst the form of the statute in stich case 
made and provided, to the evil example of all others in like case 
offending, and against the peace of the said United States and \ 
their dignity i and the jurors aforesdd, upon their said oath, do 
ferther present, that the said Samuel G. Ogden, afterwards to wit, 
on the said tenth day of January, in the year of our Lord one 
thousand eight hundred and six, within the jurisdiction of the 
said United States, to wit, at the city of New- York, in the 
district of New-York, and at the first ward of the said city, did, 
with force and arms, set on foot a certain other militaiy enterprise, 
to be carried on from thence against the dominions of some fo- 
reign state, to the jurors aforesaid yet unknown, with whom the 
said United States were then and there at peace, against the form 
of the statute in such case made and'provided, to the evilcjcample 
of all others in like case offending, and against the peace of tho 
^d United States and their dignity. 

Nathan Sanfohd, attorney of the United States foi? 
the district of New-York. 
Endorsed. 



Clrctdt court qfthe United States for the district of MW'York, iti 
the second circidt. 



The United States of America-^ Indictment. 

versus / Sanford, Attorney, U. S. 

Samud G. Ogden, l" A true bill — Nicholas Fish. 

I -; ^ Filjed April 7, 1806. 

DuNscoMB, Clerk. 
The defendant upcMi this indictment pleads Not Guilty. 
4firH 10, 1806. DuxscoMB, Clerk. 
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tirctdt Court ^ ^ the United States of America^ for the Strict qf 
J\/evf'Yorky in the second circuit, 

^ District of New*York, to wit : The grand jurors of the United 
States of Ameiica, in and for the body of the district of New- 
York, upon their oath, present, that WiDiam S. Smith, late of the 
first ward of the city of New- York, in the district of Ncw-York, sur- 
veyor of the customs, did,on the 10th day of Jan. in the year of our 
tiord one thousand eight hundred and ux, mthin the jutisdiction 
ol the said United States, to wit, at the city of New- York, in the 
^&stricjtof New- York, and at the first ward of the said city, begin 
ascertain military expedition to be carried on from thence against 
t^e doniinioi;is d a foreign prince ; to wit, the dominions of thp 
lung of Spain ; the said United States then and there being at 
peace with the said king of Spain, against the fbim of the statute 
in such case made and provided, to the evil example of all others 
in like case offending, and against the peace of the said United 
&ates and their dignity ; and the jurors aforesaid, upon their 
s^di oath, do farther present, that the said William S. Smitlu 
afterwards, to wit, on the said tenth day of Januaiy, In the year of 
our Lord one thousand eight hundred and six, whliin the juris- 
£ction of the said United States, to wit, at the city of New- 
York, in the district of New- York, and at the first ward of 
the said city, did set on foot a certain military enterprise, to be 
carried on from thence against the territory of a foreign prince ; 
to wit, the territory of the king of Spain ; the said king of Spain 
then and there being at peace with the said United States, against 
tiie form of the statute in such case made and provided, to the 
evil example of all others in like case Offending, and against (he 
peace of the said United States and their dignity ; and the jurors 
^resaid, upon their said oath, do farther present, that the said 
William S. Smith, afterwards, to wit,.on the said tenth day of Ja- 
nuary, in the year of our Lord, one thousand eight hundred and 
six, within the jurisdiction of the said United States, to wit, at 
the city of New-York, in the district of New-York, and at the first 
ward of the said city, did, with force and arms, set cm foot a ccr^ 
tain other military enterprise, to be carried on from thence against 
the territory of a foreign prince ; to wit, against the province of 
Caraccas, in South America, the said province of Caraccas then 
and there being the territory of the king of Spain, and the said 
kiog of Spain then and there being at peace with the Said Unites] 
States, against the form of the statute in such case made and pro- 
vided, to the evil example of all others in like case offending, and 
against the peace of the said United States and their dignity ; and 
the jurors aforesaid, upon their said oath, do farther present, that 
tlie said William S. Smith, afterwards to vnt, on the said tenth 
day of January, in the year of our Lord one thousand eight hun- 
dred and siX) within the jurisdiction of the said United States, to 

2 
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mi^jM the city of New-Yor^, in the district of New-York, and at 
the first ward of the said city, did, with force and arms, provide the 
means, to wit, thirty men and three hundred dollars in money, for 
a certain other miiitary enterprise, to be carried on from thence 
against the dominions of a foreign prince, to >^it, against the do- 
minions of the king of Spain, in South America, the said king 
of Spain then and there being at peace with the said United 
States, against the form of the statute in such case made and 
provided, to the evil example of all others in like case offending, 
and against the peace of the said United States and their dignity ; 
and the jurors aforesaid, upon their said oath, do farther present, 
that the said William S. Smith, afterwards to wit, on the said 
tenth day of January, in the year of our Lord one thousand eight 
hundred and six, within the jurisdiction of the said United States, 
to wit, at the city of New-York, in the district of New-York, and 
at the first ward of tlie said city, did, with force and arms, pre- 
pare the means, to wit, 30 men and 300 dollars in money, 
for a certain other miiitary expedition, to be carried on from- 
thence against the province of Caraccas, in Sout^ America, the 
said province of Caraccas then and there being the territory of a 
foreign prince, to wit, the territory of the king of Spain, and the 
said king of Spain then and there being at peace with the said 
United States, against the form of the statute in such case made 
and provided, to the evil example of all others in like case offend- 
ing, and against the peace of the said United States and their 
dignity ; and the jurors aforesaid, upon their said oath, do farther 
present, that tlie said William S. Smith, afterwards, to wit, on the 
said tenth day of January, in the year of our Lord one thousand 
eight hundred and six, within the jurisdiction of the ^aid United 
States, to wit, at the city of New-York, in the district of New- 
York, and at the first ward of the said city, did, with force and 
arms, provide the means, to wit, tliirty men, whose names are 
to the jurors aforesaid yet unknown,* and 300 dollars in money, 
for a certain other military expe,dition, to be carried on from 
thence against the dominions of some foreign state to the jurors 
aforesaid yet unknown, with whom the said U. States were then 
and there at peace^ against the form of the statute in such case 
made and provided, to the evil example of all others in like case 
offending, and against the peace of the said United States and 
their dignity ; and the jurors aforesaid, upon their said oath, do 
farther present, that the Shid William S. Smith, afterwards, to wit, 
on the said tenth day of January, in the year of our Lord one 
thousand eight hundred and six, within the jurisdiction of the 
Said United States, to wit, at the city of New- York, in the 
district of New -York, and at the first ward of the said city, did, 
' Avith force and arms, set on foot a certain other military enterprise, 
to be carried on fiom thence against the dominions of some fo- 
reign state, to the jurors aforesaid yet unknown, with whom the 
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said tJnited States were then and there at peace, against the form 
oT the statute in such case made and provided, to the evil example 
of all others in fike case offending, and against the peace of th^ 
said United States and their dignity. 

Nathan Sanford, attorney of the United States for 
the district of New-York. 
Endorsed. 

Circuit court tf the Vmted States ^America for tfie district <f 
the second circuit. 



The United States of America ^ Indictment. 

versus I Sanford, Attorney, U. S. 

William S:'Smith, \ A true bill-.Nicholas Fish. 

--^ Filed April 7, 1806. 

DuNscoMB, Clerk. 
The defendant upon this indictment pleads Not Guilty. 
j4firil 10, 1806. ' DuNscoMB, Clerk. 



The United States of America ^ On motion of the attorney of the 
versus / district, the defendant was called 

William S, Smth. I* on his several recognizances to 

— -^ appear and answer, and to ap- 
pear andtesdfy at this court ; whereupon, and on motion of Mr. 
Colden, of counsel for the defendant, and on reading and filing a 
certificate of Joseph Constant, sheriff for the city and county of 
New- York, stating, ^ that the said William S, Smith is in his 
actual custody, at the suit of John Donaldson, on a ca ta, fpr the 
sum of S2526 23-100, and at the suit of John Livingston on a 
eafttasfod resfiondendum^ for the sum of otghteen hundred dollars ; 
and further stating, ^^ that the defendant having given the secu- 
rity by the laws of the state of New-York required, has the li- 
berties of the, prison of the city and county of New-York ;** and 
praying, that the said defendant and his sureties be discharged 
fix>m bus and their recognizances, which being ordered by the 
court. 

Thereupon, on modon of the attorney of the district^ it is or- 
dered by the court, that a bench warrant issue to the marshal of 
the district, to bring in the body of the said defendant instanter, 
to answer to his indictment. 

The marshal returns upon the said warrant to him direct^, 
and delivered as follows, to wit : 

^ I certify the within named William S. Smith is a prisoner 
in my actual custody, by virtue of a capias ad satisfaciendum ^ 
issued out of the supreme court of this state. 

JOSEPH CONSTANT, sheriff. 

NeW'Yorkj Ajiril 7^ l$Of>." 
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" I certify, that the "within named WilUam S. Sxnith i^ in ovu^ 
tody of the sheriff of the city and county of New-York, and that 
by virtue of a cafiiaa ^d satisfaciendum^ issued out of the supreme 
court of this state. 

JOHN SWARTWOUT, marshal, ' 

JVew York, Jfirif 7, 1806/' 

Whereupon, and on motion of the attorney of the district, it 
13 conddered by the coutt, that the said return is not sufficient ; 
and the court doth thereupon order, that the marshal bring in the 
body of the said Williain S. Smith, as directed by the said war- 
rant. 

Tuesday y April 9, 1806. 

Present, as before. 

The United States of America^ On 'indictment. The marshal 

Versus / returns upon the bench warrant, 

William S, Smith. J which issued against the defend- 

■■ ■ -^ ant, ^ Not found ;" whereupon, 

and on motion of the attorney of the district, - 

It is ordered by the t;ourt, that the marshal make a better re^ 
turn ; and thereupon the marshalprayed leave to amend his re- 
turn, which was ordered by the court. 

The attorney of the district presented to the court, and prayed 
tlie allow^e of a habeas corpus to be directed to the sheriff of 
the city and county of New-York, to bring Willi'am S. Smith into 
court, to testify as a witness on behalf of the United States, on 
an in^ctment found against Samuel G. Ogden, which being al- 
lowed by his honour the judge tnstanter ^ thereupon the said 
William S. Smith was brought mto court by the ssdd sheriff 
upon the^U^ habeas corpus ad testificandum j and tliereupon the 
attcMTiey ^ifie district moved, that the marshal execute the 
bench wan^it against the said William S. Smith. 

The marshal thereupon applied to the court, which directed 
that the marshal should execute the said warrant ; and there- 
upon the marshal returned upon the said warrant as follows, to 
wit: ^ 

" I certify, that the,within named William S. Smith is in my 
actual custody, being taken in court. 

JOHN^WARTWOUT, marshal. 

Mvf Yorky April By 1806." 

And thereupon the attorney of the district moved, that the 
said defendant, William S. Smith, be arraigned on his indict- 
ment, which rbeing opposed by the counsel for the said defend- 
\^int, « For that the said defendant was brought into cqurt vpon 
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the said habeas cor^usy to testify on behalf of the United States 
on an indictiiK^nt against Samuel G. Ogden, and that the said 
Samuel OeOgden had not plead to the said indictment, and that 
the said Madras corpus was an abuse of tlie process of tiiis 
court, and tliat the arrest of the defendant by tlie marshal, as 
above stated, was illegal, and that tlie defendant ought to be dis- 
charged therefrom, which being argued by tiie coiins*jl for the 
defendant, and by the attorney of the district, and ]\Ir. Edwards, 
of counsel fb** the United States ; therefore. 

It is considered by the court, that the said defendant, William 
S. Smith, cannot be arraigned on his indictment, uiitil l^e is dis- 
posed of as a witness, for which he was brought into court. 

Whereupon the attorney of the district declared to the courtf 
that he did not want the defendant's testimony at this time, and 
prayed that he be ordered to plead to his indictment, which was 
opposed by the defendant's counsel ; thercujwn, 

It is ordered by the court, that the defendant plead to his in* 
dictment. y 

And the said indictment being read, thereupon the defendant 
filed his plea in abatement to the said indictment, sworn to itk 
open court, whlth plea was also read. 



Ific Urn fed States of America^ On indictment. — The defendant 

versus i being called on his recognizance 

Samuel G. Ogden. \ appeared, and the indictment 

■■ J being read, thereupon the de* 

iendant filed his plea in abatement to the said indictment, sworn 
to in open court, which plea was also read. 



The United States of America ^ On indictment. — ^The defendant; 

versus ( William S. Smith, being re- 

William S. Smith. f turned by the marshal of the 

^ district in custody ; on modon of 

the attorney of the district, 

It is ordered by the court, that the said William S. Smith 
^tand comnaitted to tue custody of the marsiial of this district 
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Wednesday^ jifiril 9y 1806. 
Present, as before. 



JThe United States of America^ 



versus 
Samuel G, Ogden, 

The same 

versus 

WiUiam S, Smith. 



On indictments.— -The atto^dey 



of the district, on behalf of tli^ 
United States, filed liis several 
demurrers to the several pleas of 
the defendants; and it being 
agi'eed by .the parties, and or- 
dered by the court, that the ar- 
gument upon the said several pleas 
and demurrers be heard together ; thereupon, on motion of the ' 
attorney of the district. 

It was further ordered by the court, that the defendant, Wil- 
liam S. Smith, who was yesterday committed to the custody of 
the marshal of this district, be brought up by the said marshal ; 

Whereupon a copy of the said order was delivered to the mar- 
«haU and the marshal returned upoh the said order, that the said 
William S. Smith is present in court, in pursi^ce of the said 
order ; whereupon the attorney of the district moved, that the 
•said several defendants reply instanter to the said several demur- 
rers filed to their several pleas, and thereupon Mr. Golden, of 
counsel for the defendants, prayed for time to join in demurrer, 
which was refused by the court, and thereupon the defendants se^ 
verally plead ore tenusy that their several pleas are good, and 
thereupon the attorney of the district prayed leave to bring on 
the argument on the several pleas and demurrers, whereupon 
the counsel for the defendant asked for time until to-morrow 
morning, which was opposed by the attorney of the district ; 
and the same being argued by the counsel for the defendants, and 
by the attorney of the district ; 

Thereupon, it is oixiercd by the court, that the defendant's 
counsel have, time until half after three o'clock this afternoon, 
and that the argumti^nt upon the said pleas and demurrers be then 
heard. 

Mr. Cadwallader D. Coldenf one of the counsellors of this 
court, having used in argument this expression (in a manner 
deemed impressively contemptuous) that he " ho/ied to be able 
to convince even this court^* was called upon by the court to apo- 
logise for these expressions, or to explain and qualify them in 
such a manner as may be satisfactory to the court, that they 
were not used in disrespect to the court, and he having refused so 
to do, he was considered by the court as in contempt of this 
court ; and thereupon, 

' It is ordered by the court, that the said Cadwallader D. Golden, 
be committed to the actual custody of the marshal of this dis- 
tiict for his contumacy and contempt of this court. 
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The same 

versus 

William 5. Sndth, 



XY 

/ 

The court having received from Mr. Golden zsk explanation 
which appeared to the court satisfactory, 

It is ordered by the court, that he be discharged from the cus- 
tody of the marslial. 

William S. Smith, bound by recognizance to appear and an- 
swer, and also to appear and testify, &c. £cc. 

The United States of America^ On indictments. The argu- 

versus I ments upon several pleas and de- 

Samuel G. Ogden. [ murrers in tliese several causes, 

^came on to be further heard ; and 
the said several pleas and de- 
murrers being argued by the 
counsel for the defendants, and 
by the attorney of the district, 
and Mr. Edwards, of counsel for the United States— thereupon 
The court takes time to advise. 

Thursday y Ajiril 10, 1806. 

Present, as before. 

Vie United States of America On indictments.— The court 

versus j having taken time to advise as 

Samuel G. Ogden, I to its judgment upon the several 

• — I pleas and demurrers filed in these 

The same . rseveral causes, doth now order, 

versus j That the defendant's several 

mUiam S, Smith, j pleas be overruled on the meritSj 

* J and that the defendants severally 

plead in chief to their several indictments. 

The defendant, Samuel G. Ogden, being called on his recogni- 
zance, appeared. — On motion of the attorney of , the distiict, that 
the defendant, William S. Smith, be called on his several recog- 
nizances to appear and answer, and to appear and testify, and in 
case of his not appearing, that his several recognizances be for- 
feited, which being opposed by Mr. Colden, of counsel for the 
said William S. Smith, and upon his suggesliiig to the court, 
that the said William S. Smith was in the custody of the sheriff 
of tlie city and county of New- York, and praying that the said 
William S. Smith and his sureties be discharged from his and 
their recognizances for the appearance of the said William S. 
Smith, 

It is ordered by the court, that the said several recognizances . 
be vacated. 

Thereupon, on motion cT the attorney of the district. 

It is ordf?i'ed by the court, that a bench warrant issue to tlie 
marshal of the district, to bring in the body of the said defendanti 
AVllliam S. Smith, instanter, to answer the indictment. 
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The marshal returns, upon the said warrant to him directedf 
and delivered, " That in obedience to the said warrant, he had the 
said William S. Smith present in court, and in his custody." 
Whereupon, on motion of the attorney of the district. 

Ordered judgment against the said defendants, upon the daid 
several demurrers.. 

Whereupon Mr. Colden, of counsel for the defendants, prayed 
leave to amend the said several pleas Jn abatement, which being^ 
opposed by the attorney of the district, 

It is ordered by the court, that the defendants take nothing by 
the said motion. 

Mr. Colden thereupon prayed the court, that the several in- 
dictments be quashed upon the evidence before the court, which 
motion was overruled by the court. 

On motion of the attorney of the district, * 

It is ordered by the court, that the said defendants severally 
plead in chief to their several indictments. Whereupon, 

The said defendants severally plead Not Guilty. 

And thereupon the attorney of the district, on behalf of the U. 
States, moved for leave to proceed to the trial of the said several 
indictments. 

Whereupon, on motion of Mr. Colden, of counsel for the de-- 
fendant, and on reading and filing- the several depositions of the 
said defendants, stating, ^^ That James Madison, of the city of 
Washington, William Duncanson, of the same place, and Doctor 
Thornton, of the same place, Thomas Lewis, now master of the 
ship Leander, and Jonathan S. Smith, supercargo of the ship 
Leandei*, will be material witnesses for the said defendants in the 
trial of the said seyeral indictments, as they are advised and be- 
lieve to be true, and that they cannot safely proceed to the trial 
thereof, without the testimony of them the said James Madison, 
William M. Duncanson, and Dr. Thornton, Thomas Lewis and 
Jonathan S. Smith ; and further stating, that the distance of the 
place of residence of the said James Madison, William M. Dun- 
canson, and Dr. Thornton, is so* great, that their attendance could 
not have been procured at this city since the said indictments were 
found, and that they expect to be able to procure the presence of 
the said James Madison, William M. Duncanson, and Dr. Thorn- 
ton, or the benefit of their testimony, by the next sitting of the 
circuit court of the United States for the district of New- York ; 
and that they have every reason to think, and do verily believe, 
that the said Jonathan S. Smith and Thomas Lewis, will return to 
the United States by the ninth of September next, and the de- 
fendants will be able to procure their attendance, or the benefit of 
their testimony, at the next circuit court of the United States for 
the district of New- York." Thereupcn Mr. Colden, of counsel 
for the said defendants, prayed the court, that the trial of the said 
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severe indictments be put off until the next stated term of this 
court, to be held on the first day of September next. And there^ 
upon the attorney of the district, on behalf of the United States, 
asked leave for time to consider the said motion ; 

Whereupon, it is ordered by the court, that he have until to- 
morrow morning to reply to the said motion. 
. The defendant, William S. Simith, l)eing returned by the mari 
shal of the district, in custody, and being in court, 

Thereupon, on motion of the attorney of the district, it is or- 
dered by the court, that the said William S. Smith stand com- 
mitted to the custody of the tnarshal of this district. 

Friday^ Ajiril U, 1806. 
Present, as before. 



The United States of America^ 
versus 
Samuel G. Ogden, 



versus 
William S, Smith. 

„ ^ P^ 



On indictments.— ^On the mo* 
uon of ycstenlay to put off th^ 
trial of these causes, 

The attorney of the district, 



The same f on behalf of the United States, 

having submitted to the couit, 
that he had nothing to offer in 
opposition to the i^otion ; thercr 



upon, 

It is (}rdered by the court, that the trial of the said several in- 
dictment$jbe put off until Monday the fourteenth day of July 
next ; at which time, it is also ordered by the court, that a special 
sessions of this court sha}I be held for the trial of criminal caugsis, 
at the city of New- York, in the district of New-York, in the se* 
cond circuit ; ^d that the clerk issue the usual process to the 
marshal of this district, to summon a grand and petit jury to at- 
tend the said special sessions. 

The foregoing is a history of the proceedin(2:s of the court of 
the United States, in the cases of Messrs. Smith and Ogden, at 
the term holden in April last, as taken from the minutes of the 
court. The publisher b happy, however, to have it in his ix>wer, 
through &vour of the counsel for the defendants, to lay before the 
reader a more particular account of the proceedings of the court 
on the very interest'uig question, which arose on that occasion, 
and to give the substance of the alignments that were used by the 
counsel for the defendan;ts ; for the better understanding of which, 
are subjoined the depo^dons and examinations of the defend- 
ants, which were taken before his honour, judge Talmadge ; and 
which are the illegal tesUnaony alleged by the defendants to have 
be^ before the grand jury when the indictments were found. 

The examination and deposiuons were as follow ; 
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NO.^ 1. 



VOLUNTARY EXAMINATION O^ 3VfR. OGDEN'. 

March 1, 1806. 

Samuel G. Ogden brought up this morning upon the warrant 
issued by me yesterday, and examined as a party charged in hav- 
ing provided and prepared the expedition mentioned in the war- 
rant, says— He is. the sole owner of the Leander ; general Mi- 
randa's name is Francis ; he sailed in her, and she was bound te 
Jacquemel. He prefers not to say what other place the Leander 
was to touch, or where gen. Miranda was to land, and does not 
say. There were 180 persons on board, including every person. 
She had 17 cannon on board, mounted as the complement of the 
ship. He declines answeiing any question relating to the ves- 
sel's cargo, or what was in her hold. 

The persons who went out in the Leander, are set down in a 
list, a copy of which he annexes hereto. 

The persons on board were not organised as a troop to act in 
any military duty, other than to defend the vessel in case of at- 
tack. He does not admit he has set on foot or prepared any ex- 
pedilion of a hostile nature against any foreign state. He first 
saw gen. Miranda the 27ih or 38th of Dec. last, then in New- 
York, where he remained principally till he sailed in the Lean- 
der. The general lodged at Mrs. Avery's, State-street, in this 
city. 

SAMUEL G. GGDEN. 

Taken and subscribed before me tlie first day of IVllrch, one 
. tl.busand eight hundred and six. 

MATTHIAS B. TALMADGE. 



NO. 2. 

OGDEN'S DEPOSITION. 

r" District of jYeiv-Yorky to wf/.— .Samuel G. Ogden, of the city 
of New -York, merchant, sworn to make true answers touching a 
certain expedition, fitted out and sailed from this port, in the Le- 
ander, deposes, that col. Smith had no particular agency in fit- 
ting out the ship Leander, or procuring the c^rgo. This depo- 
nent did that himself. Col. Smith and gen. Miranda were fre- 
quently together ; William Armstrong was the principal agent 
of this deponent in procuring "certain articles of the cargo of the 
ship, and getting the men on board. There were pikes, cannon, 
and cutlasses, for the use ot the ship, on board. Gen. Miranda is 
gor-e out hi the ship as passenger merely ; is bound to a place, 
as ' e this deponent thinks, in lat. between 10 and 15 N. and 
longi ude between 60 and 75 W. Gen, Miranda was to land, at 
was i itended, either upon an island, or on the Spanish Main, 
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xnthin that latitude and longitude. That the men on board were 
at liberty to act, or not to act, in any enterprise with gen. Mi- 
randa^ as they should agree, or to land with the general, or not 
to land, at their pleasure. Gen. Miranda was bom, as he has 
understood, in the province of Caraccas, and he thinks in the 
town of Caraccas, where he had a great numl>er of friends. That 
gen, Miranda showed this deponent a great number of papers in 
the Spanish language, the substance of which, as he told him, 
were assurances from his friends at Caraccas, that they would as- 
ast him in any views they might have when he arrived there. 
They were papers both recent and old, and some of them very 
recent, and mostly received by gen. Miranda while in Europe ; 
tha^gen. Miranda cam?, here from London, and' brought with 
him a letter of credence on Daniel Ludlow, of this city, for 
8001. sterling, which sum this deponent received from Mr. Lud- 
low for gen. Miranda. 

The engagement between this deponent and gen. Miranda is, 
that the Leander shall carry what she has on board to the port of 
destination, and the captain of the ship is there to receive, 
for this deponent, in cash, its price and the amount of the outfit* 
and 200 per cetit advance on the amount of the cargo and outfits ; 
the vessel is then to proceed to Jacquemel, and with the cash to 
purchase a return car^ of coffee. This deponent has several 
bills on London, drawn by gen. Miranda, to the amount of 2000/. 
sterling ; one on Nicholas Van Sittart and John Tumbull ; the 
others on Trinidad, to the amount of about 5000/. sterling on 
Joseph Lambert and William Brown, merchants, for ^which he 
is to give gen. Miranda ci'edit when paid. This deponent saith* 
the amount of the cargo on board the ship Leander is about forty 
thousand dollars ; the outfits he estimates at thirty thousand 
more. Gen. Miranda is at liberty to receive, or not to receive the 
cargo, when it arrives at the port of destination. The estimated 
amount to be received there was about 2 17,000 dollars. 

This deponent further saith, tliat gen. Miranda went to Wash- 
ington not long before he sailed and, as he understood, wa^ in- 
troduced to the officers of our goveniment ; and this deponent 
understood from gen. Miranda, thai he liad several interviews 
with the president and Mr. Madison, and conversed among other 
general topics with them, upon the subject of the situation of 
South America, and the oppression of its inhabitants. 

That from conversations between this dej)onent and gen. Mi- 
randa, this deponent understood the Leander was to land her 
carc^o and gen. Miranda, near the town of Caraccas, in the pro- 
vince of Caraccas, so that the same might be conveyed to tliat 
place. I'hat the military force of Laguira, he undetstands, is 
about five hundred men. This deponent understood from gen. 
^Miranda that he was on good terms with the British govern- 
ment, and that that government were disposed to promote and se- 
cond his views upon the Spanish Main. The sidp's cargo was 
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liimished at the request, and according to tlic directions of gcTs* 
Miranda, and she is expected to return in all the month of 
March, and' not expected to stay at the port of h^ destination 
more than about a fortnight. 

Question. What arms were on board the Leander when she 
ssdled? 

Answer by this deponent. Pistols, pikes, mpskets and canf 
non, cutlasses or sabres, and bayonets. This deponent does no^ 
recoUect of any other arms on board. • 

There were between one and three hundred pistols, bought of 
various persons in the city ; about four or five thousand pikes ; 
' between five and six hundred muskets ; between thirty and forty 
cannon in the hold, among which were two brsujs pieces, four 
pounders, and carriages for all the cannon ; not so many bay<«> 
onets AS muskets. The cannon were procured froni gen. Ste- 
vens, Corp< Ellis and Shaw, Ripley, Center and Co. and Ber- 
nard Hart ; ten or twenty tons of cannon ball, one half ton of 
musket ball^ one hundred and fifty quarter casks of powder, 
bought of Low and Wallace, and Jonathan Ogden ; abqiA one or 
two dozen saddles and bridles, blue cjoth jackets and Russia sheet- 
in|^ troWsers, such as are worn in the West Indies^niade by Mr. 
Weyman, about one thousand or fifteen hundred in number ; the 
quantity of articles, i^rms and equipments, were purchased ac- 
cording to the advice of gen. Miranda* All the above articles, 
this deponent believes, were put on board before the vessel dropped 
down to the Narrows ; and to the best of this deponent's know- 
ledge, recollection and belief, the abote warlike articles were de- 
signedly omitted to be entered In their proper name in the cap- 
tain's manifest of the vessel's cargo. This deponent does sup- 
pose, from his knowledge of the expedition, that there was to be 
some arrangement among the men on board the I^icander as to 
subordination of rank, after their arrival to their destination^. 

Question. Did you not understand fi*om gen. Miranda, that it 
was his object to heave off* the yoke of the present Spanish go- 
vernment from the inhabitants of the country, to which he ^as ' 
bound ? . 

This deponent answers, that he understood his object was to 
relieve the people from oppression ; but did not understand how 
this "vvas to be effected by him, and does suppose the above war- 
like articles were intended as auxiliaries in effecting that object. 
This deponent further said, that he was introduced to gen. Mi- 
randa by col. William S. Smith, as he recollects. 

SAMUEL G. OGDEN. 

Qwornthc Istdav of March, 1806, before me, 

MATTHIAS B. TALMADGE. 
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NO. 5. 

VOLTINTAHY EXAMINATION OF COL. SMITH- 

LUtrict of J\/e^*Yorki as. William S* Smith brought up by 
a warrant issvied against him upon suspicion of his having been 
coDcemed in preparing the means of an expedition against a fi>- 
reign state, on board of the Leander, on his examination volun- 
tarily says, that he knows general Miranda— his christian name 
isFrtrocisco. This examinant has every reason to believe, that 
general Miranda sailed in the Leander, which vessel was bound 
to Jacquemel. Gen. Miranda stated to this examinant, that he 
had been invited by his friends at Caraccas, liis native country, to 
Tetum to bis native place. Caraccas is a Spanish province on the 
Main, ip South America. That gen. Miranda invited this exa- 
minant to accompany him there, which this examinant declined, 
unless it should be by the permission of this government. That 
gen. Miranda thereupon went to the city of Washington, and as 
he stated to this examinant, communicated the object of his re- 
turn to Caraccas to the president of th^ United States and the se- 
cretary of state ; and, if they should admit him to a second in- 
terview, he, the said general Miranda was at liberty to ask of 
them permission for this examinant to return with the said gen. 
Miranda to his country. That widle^en. Miranda was at Wash- 
ington, he wrote to this examinant, that he had had those inter- 
itiews with the president and secretary of state, and made the re- 
quest in favour of this examinant aforesaid, that he was answer- 
ed by the president and secretary, that it would not be correct for 
them to give this examinant a letter of service, as it might com- 
mit our government ; but that this examinant was at liberty to go 
if he pleased, and this examinant did thereuix)n relinquish the 
idea of accompanying him the said gen. Miranda. That gen. 
^N^raijda inquired of this examinant about a vessel proper to be 
employed for his use in returning to his country. This exami- 
nant, for the purpose of procuring a fit vessel, introduced him 
to a captain Lewis, who had commanded a vessel in the Wesl- 
India trade, and Mr. Lewis referred him to Samuel G. Ogden, 
of this city, as the owner of a vessel proper for his use, and ar. 
being then in the West-India trade. That this examinant was 
informed, that Mr. Lewis and gen. Miranda, went to Mr. Og- 
den's to treat with him about the engagement of the said vessel : 
and this examinant has been informed, by the said gen. Miranda 
andl^ewis, that the agreement was made with Mr. Ogden, tliat 
the vessel called the Leander si ould go out with gen. Miranda, 
bound to Jacquemel, and from thence should take him over and 
knd him upon the Spanish Main, as near the town of Caraccas 
as might be ; or if this could not be conveniently done, was to 
bring him back again to the city of New-York. That this exa- 
;ninant has been a long time an Ultimate friend of gen. Miranda ; 
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and when thisexaminant was by him solicited to suffer the son of 
this examinant, William Steuben Smith, to accompany the said 
gen. Miranda to the Spanish Main, this examinant consented, 
and suffered his son to go with him on boaixi the said vessel Le- 
ander, under promises from his said friend the said gen. Miranda, 
that the said William Steuben Smith should be taken care of by 
him as a father. That gen. Miranda represented to this exami- 
nant the distressed and oppressed situation of th5 people of that 
country to which he was bound, and that the people were gene- 
rally desirous that a change should take place as to their political 
situation, and that the said gen. Miranda had that object very- 
near his heart, and it was his wish and intention to effect it if it 
could be done ; and the said gen. Miranda represented to this 
examinant, tliat on his arrival there he should be in the bosom oi' 
his friends, whom he expected would join him in endeavouring to 
heave oft* the yoke of the present Spanish government from the 
people of that counti*y ; and this examinant understood from 
gen. Miranda, that he was to proceed to extremities to separate 
that country from the Spanish government, if he found the people 
favourable to such an event ; that gen. Miranda told this exami- 
nant, that lie had freely and openly communicated his views and 
plans to tlie president of the United States and Mr. Madison, 
upon the subject of his return to his native country, and that the 
president and secretary told him, the said gen. Miranda, that they 
•were not now ready to goto war, and could not give him any pub- 
lic aid or countenance, but that they had no objection that any 
individual citizens of the United States should engage in such an 
•enterprise, provided they did not thereby infringe any of the laws 
of the United States. That on the Saturday before the said gen. 
Miranda left this city, on board the said Lcander, he wrote two 
letters^-one to the president of the United States, and the other 
to the secretary of state of the United States, which this exami- 
nant saw and read, and which this examinant put himself into the 
post-office of this city, to be forwarded ; the contents of which 
were, that the said ^\^w, Miranda had finished his business in this* 
ci»y in a decorous manner, and in a way, he koped, that would be 
pleasing to them, the president and secretary ; but that the said 
letters did not explain what that business was, nor what he the 
said gen. Miranda had done. That gen. Miranda informed this exa- 
minant, that he was on good terms with the British government, 
and had been some time in England, and lately came from there 
to this city, and that the said British government were now, fa- 
vourable to the project of liberating the said Spanish country 
from the oppression of that government. That this exaniinant's 
son went w ith Miranda as a companion, who was to take care o^ 
him and provide for him for life ; and it was left to gen. Mirayda, 
in case tl\cre was a necessity to proceed to extremities in favour 
of his friends, and to free his native country, to provide for this 
cxamlnant's said son as he should think fit, in inflation to promo- 
tion ai^d command. T!u« examinant docs not know J:ovy many 
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men were on board the Leander ; that she cleared out vith one 
hundred and fifty men in her manifest; but this cxaminant un- 
derstood from capt. Lewis, that there were more than one hun- 
dred and fifty men on board, to wit, one hundred and ei$;hly ; 
that about thirty of this last number were i>as8engei-s on board, 
and went as attendants of gen. Miranda. That this examinant, at 
the request of gen. Miranda, asked and ent^^ed about fifteen or 
twenty jnen himself to accompany hini ; and this examinant aha 
cleared John Fink, of the Bowery-lane, butcher, to enj^j^e some 
more men, and who thereupon did engage about twenty-three to 
§o CHI board as part of the crew of tlie Leander. The ordinary 
crew of the vessel is about 150 men ; that the monthly compen- 
sation and payment of the one hundred and fifty men, who went 
on board as aforesaid, were to have common wages, fifteen dol- 
lars per month ; but those who went as attendants on the general 
were not stipulated with as to their wages or compensation ; that 
the aforesaid men, who were engaged by Mr. Fink, were to sen ei 
as marines on board of the ship, and observe the orders of capt. 
Lewis, and on the land obey the orders of the general ; that the 
name of the general was not mentioned to the said men ; that 
subordination of rank was contemplated to be made while on 
board of the said vessel, and to take effect in case they slwidd 
land and go into land service ; that in the organization of these 
men, those fifteen- or twenty mentioned as attendants of gen. Mi- 
randa, were to have command as officers, and be subject to the 
arrangement of the general in that respect ; the others, who were 
engaged by Mr. Fink, were to attend the general on land on 
horseback as a body guard ; that not a man of those engaged on 
board as aforesaid, knew where they were to go, or the nature of 
the service, and all were engaged without any knowledge of the 
object of the enterprise. This examinant does does not know 
that any of them signed any Articles to go, and all, exce^-t those 
who were particularly to attend gen. Miranda, were engaged at 
ortlinai'y seamen's wages, fifteen dollars a month. This exami- 
nant is positive, that there were no representations made or au- 
thorised by him, that the engagement was for the service of the 
United States, nor any false objects held out to view — the service 
was declared to be secret and optional. That this examinant re- 
ceived of Samuel G. Ogden, aforesaid, the advance of a month's 
pay to all the men engaged by Mr. Fink, which he this exami- 
nant gave to Mr. Fink to pay the said men, the whole sum being 
about three hundred and twenty dollars, and which Mr. Fink re- 
ceipted to this examinant as received from capt. Lewis, as pay- 
ment of part of the crew under his command on board the Le- 
ander. The men were told they were to have horses pl-oviiled 
for them where they should land. This examinant was told 
by the captain there were arms and ammunition on board the Le- 
ander. This examinant did not make any advances to his son, 
except pockefrmoney to equip or prepare him to go : he is nine- 
Veen years old ; but this ekaminant gave hith letters of credit, 
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authorising him to draw upon this examinant in case he should 
wish to return, for his accommodation «id expenses home. This 
examinant Was mformed of the bargain between Miranda and 
Ogden for the voyage of ihe Leander; and her cargo very soon 
thereafter— he thinks next day. This examinant thinks the re- 
sidue of the men on board the Leander, not engaged, as afore- 
said, by himself and Mr. Fink, were engaged by the captain 
thereof, and several by a capt. Armstrong, who is himself on 
board. This examinant knew that this expedition was going on 
from the time of the return of gen. Miranda from Washington, 
and supposed it was with the knowledge and consent of the pre- 
sident and secretary. This examinant was informed by general 
Miranda, that he had fully communicated the views and objects 
of his enterprise to Rufus King, of this city, who, this examinant 
was informed, thought well of the expedition. 

W. S. SMITH, 
The above examination was taken and subscribed before me 
this first day of March, 1806. 

MATTHIAS B. TALMADGE. 



On Tuesday the 8th of April, Messrs. Ogden and Smith, be- 
ing separately called upon to plead to their indictments, respec- 
tively put in their pleas in abatement, verified by affidavit, which 
pleas were substantially as follows : That the grand jury, by 
whom the bill of indictment was found, previously to the finding 
thereof, had before them illegal testimony, and such as^ by the 
laws of the land, ought not to have bsen before the said grand 
jury previously to theii* finding the said bill of indictment ; and 
that the said defendant, on the first day of March last past, was 
arrested by virtue of a warrant issued by the honoumble Matthias 
B. Tulmadge, esq. district judge of the United States for the dis- 
trict of New -York, and thereupon canied before the said judge, 
and was then and there sworn, and examined by the said judge 
touching the supposed offences charged in the said indictment, 
and was then and there illegally, and against his will, forced and 
compelled by th^ said judge to answer certain questions touching 
the said supposed offences, in the said indictment contained,, 
which said examination and deposition of the said defendant were 
reduced to writing by the said judge, and the said defendant wa? 
then and there by the said judge illegally, and against the will of 
him the said defendant, compelled to sign the same, and to swear 
to the same as the same were so reduced to writing and signed, 
and that the deposition in writing of one (the defendant in the 
other caujic) taken before the said honourable Matthias B. Tal- 
madge, esq. hi the absence of the ssdd defendant, together with 
tlie aforementioned legal deposition and examination of him the 
said defendant, were, before the said indictment was found, ille* 
gaily laid before, and were before the grand jury, who found the 
said bill of indictment, and this he is ready to verify, &c.. 

After these pleas had been filed, the district attorney prayed 
time until the next day to consider what measure he should adopt. 
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t^ch was Unmediately gnnted by the couft, without $xxf cq^po^ 
otion on the part of the 4efeDdams. 

On the next day^ the district attorney filed bi$ demurrers to 
those pleas ; and the counsel for the defendants prayed time to 
join in demurrer dll the next day, in order that they mi^ht be 
prepared for the argument. This vnn resisted by the district at- 
torney, who prayed that they mi^t be compelled to join m^tan' 
ter, This^ve rise (q-^ desultory discussion; in the course oi' 
which, ho saidft'that the pleas were frivolous ; so frtvolousy that 
he woold Ifave been justified in taking no nodce of them as pleas. 
Mr. Ctiden,' in reply, mentioned, that by the demun>r, the facts 
ttatei£n them, were confessed, and asked, is it frivoldas to allege, 
that the party had been indicted on illegal testimony \ Is it fi ivo- 
lOffMD allege that testimony, which the party was compelled to 
j^Ne against himself, has been laid before the grand jury which 
fijlmd the bUb ? We hope to be able to convince, even this courts 
djfH the plea is not frivolous* Here he was interrupted by judge 
'^Mmadge, w^ho immediately called on him for an explanation of 
What he meant by the words, even tfds courts and asked him 
whether he had intended to say that the court was prejudiced or 
partial ? Mr. Golden answeiHid, that the words must speak for 
themselves ; "that he did not tiiink they imported any such mean- 
ing ; that he thought the court ought not, and could not examine 
him, so as to draw from him answers wiiich might criminate 
himself, and that he was not prepared to give any explanation pn 
the subject. The judge then ordered him into the custody of the 
marshal. While the order of commitment was preparing, Mr. 
Colden appeared to consult witli some of his friends immediately 
aJx>ut him, an4 again addressed the court, stating that he knew it 
had the power of committing him, and that he had no appeal to 
any other tribunal ; that he had no disposition, where profession- 
al duty did not require it, to enter into a struggle with such dis- 
parity of strength, or to make unavailing efforts against irresisd- 
ble authority j that he had therefore committed to paper an ex- 
planation, which he begged leave to read, and which was a^ fol- 
k)ws : " By the words, even this courts I meant to express a hope, 
that (notwithstanding the court was composed of the magistrate 
who took the depositions below, and who therefore may be sup- 
posed to have his mind influenced by testimony, which he ought 
not to have heard, and which it was supposed could not have been, 
offered in court here) I should be able to convince, even thin 
court, though it might be more difficult so to do, than to convince 
a court, the members of which were new to the business. — I 
meant no contempt of the court.** - 

Judge Talmadge then asked Mr. Colden for the paper he bad ^ 
in his hand, which the latter declined giving, saying it was only 
his notes, from which he had spoken. He, however, by desin^ 
i>f the judge, again read over the paper he had written ; upon 

4 
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marshal that he might discharge that man out of custody. 

The diacusfiion relative to postpone|nent pf the argnment on 
the demuirer, was then renewed. Mr. Emmet stated, that from 
the nature of the facts set forth in the pleas, he had rather ex- 
pected the ^strict attorney would have taken issue on them, than 
admitted them by demurrer ; that therefore the whde of his at- 
tention, and he believed also of that of his associate counsel, had 
hitherto been directed to the best manner of supporting the ple» 
before a jury ; that therefore the demurrer was a surprise upon 
him, and he was not prepared to argue it, except on the general 
prmciples which first suggested to the defendant's counsel ther 
propriety of the plea. He observed further, that no objection had 
been made to ifidulging the district attorney with time for consi- 
deration yesterday, because the pleas were probably not expected, 
by him*; and there was no wish on the part of the defendant's 
counsel to obtain any advantage by s^irprise. 

The court then observed, that if tlie defei^dant's counsel were 
iHJally unprepared, they should be indulged with time till the af- 
ternoon, but no longer ; and at half past twelve adjourned till 
three o'clock. 

The sitting of the court being resumed, the district attorney 
/ began by stating sotpe formal objections to the plea,, which it is un- 
necessary to mention here, as the judgment of the court was 
founded exclusively on the general objection on tlie merits, that 
no such plea would lie. 

On this general questioi? he argued, in support of the demur- 
rer, that this plea was a perfectly novel experiment, for which no- 
precedent or authority could b^ found. This vei^- novelty was 
conclusive evidence that ir would not lie ; for otherwise it is in- 
« onceivable that it should not have been made use of btfpre now. 
h manifestly appears, fronji the silence of all the elementary writ- 
ers, that there can be no such plea \n abatement, l-ord Hale 
(•2 Hale's PL Cr. cap. 30, p. 236) details all those pleas, amon^ 
which such as this is not to be found. They are, according ta 
him, 1st. Such defects as arise upon the indictment itself, and the 
insufficiency of it. 2di Such defects as are in matters of fact, 
as misnomer or false addition of the prisoner ; and, Sd. By matter 
of record. The acts of grand juries are not to be brought into 
court and questioned in this way j they are independent and irre- 
sponsible ; they judge for themselves of the testimony upon 
which they ought to find indictments, and no one has a right to 
inquire ; nor has he, without a violation of the grand juror's 
oath, the means of knowing what evidence they may have had be- 
fore them. No injury can result from this ; for it is tlie duty of 
the grand jury to decide on ex parte evidence ; and if they decide 
wrong, or prefer a fiilsc charge, the natural and the only remedy 
isy tliat the accused will be .acquitted on his trial before the petty 
jury. The object of the grand jury is only to judge whether 
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^epe is prdbM^ cati^e fop putting a party 16 Answer a cfaar(|;c^ 
aad therefcH^ k shoukl Bot be bound down to the saone strictnest 
of kiv^sdgatton as the tribunal which b uitimittely to decide 
i^oa the charge. The counsel for the -defendant 4iave probablf 
been led to adopt this step> by. Dr. Dodd's case ; ( 1 Leach's Cases 
in Crown Law, 184) b«it in truth it is an argumenc against 
theni ; for it is no precedent of a plea in abatement. If such « 
plea wouid have lain, why was it not adopted tn that case ? On 
the contrary, ttie laatter there submitted to the court, was laid 
before k ou a sunatnary ttpplication ; which dearly shows, that 
the prisoner's counsel had no idea it could be takea advantage of 
in any other way. 

The defendant's counsel replied as follows : 

Aisidng the autnorities eked on the opposite »de, is the ar*' 
raagement in 2 Hale's PI. Cr, chap. 30, p. 236, of pleas in abate* 
meot of tne indtctment ; and from the circumstance that a 
plea similar to that now uiider discussion is not found there, it is 
inferred, that no such pka can exist. But tt appears Aat Lord 
Hale's arrangement has not been very Accurately examined. He 
classes those pleas as follows : 1st. On such defects as arise upon 
the indktment itself and tlie insufficiency of it. 2d. Such de- 
fects as are in matters of fact, as misnomer or &lse addition of 
the prisoner ; and, 3d. By matters of record. Now, we do not 
see why our plea does not oome under the second of those heads ; 
for it is a mistake to confine that head m^erdy to misnomer or false 
addition of the prisoner. The an*angement comprehends pleas 
from such deflxts as are on the face of the mtHctment itself 
whic\i perhaps more propeiiy ought to be called demurrers ; Sd. 
Such as arise from matters dehors the indictment in pais ; and, 
3d. From matters dehors the indtctment x^ rccorflU-compre- 
hending every possible matter that csfx arise. Is not the circum- 
stance alleged in our plea, that illegal evidence has been offered 
to the grand jury, if it be time matter of fiict and dehors the in- 
^otment ? AJnd does it not exactly class itself imder the second 
head of Lord Hale's arrangement ? If it does'not, and that head 
must be considered as comprehending only the two cases that 
appear to be mentioned, merely for the purpose of illustration, 
then hts classification is insufficient, auidin proof of that assertion 
we specify a plea in abatement unquestionably good, which w 
equally excluded from his arrangement This is to he found ih 
Bro. Abr, titlei Indictment 2. " Note, that where a man is indict- 
, ed of felony by those, of whom part are indicted or outlawed of 
felony, and others acquitted by pardon, so that they are not firM 
nee iegales homines^ there it was agreed, diat the indictments by 
them presented shall be vmd, and the parties who are imHcted 
shall not be arraigned on this ; and note^ that this wMtter ought to 
he fileaded by him who is arraigned on this indictm^t^ before he 
fileads to thf/elon'y" On this quotation, let it be observed for the 
present, that it furnishes proof of a plea in abatement arising from 
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matter of fact, dehors the indictment, and not from misnomer or 
false addition of the prisoner, but from matter relative to the 
grand jury ; and it is therefore so far precisely pandlel to that 
before the court. Having thus endeavoured to set aside the re- 
spectable authority of Hale, if it could be considered as fumish- 
ingj any argument against us, let us proceed to consider the ge- 
neral principles on which our plea can be supported. 

It is a fundamental doctrine in the law, that there is no wrong 
without a remedy, and no right without the means of enforcing 
it. Apply that to the present case, "is it not a wrong to be ac- 
cused and subjected to prosecution on illegal evidence ; to be in- 
jurttd in character, in peace of mind, and in the trouble and ex- 
pense of defending one's self against an indictment, which by the 
rules of evidence and law ought not to have been found ? If so, 
what is the remedy I Is it not the right of every man that he shall 
not be put to answer to an indictment, unless it shall have been 
found according to the rules of law ? And if so, what are the 
means of enforcing that right ? A grand jury, it is true, ought to 
listen only to ex parte evidence ; but that should be of such a na- 
ture as would be received to support the prosecution before a 
petty jury, and such as, if uncontradicted and unexplained, would 
induce a conviction. The rules of evidence, are the result of ac- 
curate reasoning, and of a strict regard to the rights of those^ 
whose persons or property are to be affected. That reasoning 
is equally accurate, and those rights ought to be equally sacred^ 
whether the investigation be before a grand or petty jury. Those 
rules of evidence are not the result of any statutory i-egulaiionsj 
but are adopted on account of their wisdom, justice, and universal 
applicability. What is there in the nature of grand juries, in 
the purposes for wliich they were instituted, or the objects they 
are to attiun, that ought to enfranchise them from those iniles of 
wisdom and of justice, which are also of universal applicability ? 

But the attorney general in^sts, that grand juries af'e indC'* 
pendent and iri*esponsible ; judging for themselves as to the 
grounds on which they will prefer an accusation, and that no one 
has a right to investigate or to know what evidence they have had 
before them. This doctrine is broadly denied ; and we do so 
from regard to an institution, which we have been habhuated to 
love, iand do not wish at this day to learn to detest. Grand juries 
are the offspilng of free government ; they are a protection 
against ill founded accusations ; and the necessity of their origin- 
ating bil s of bidictment, is supposed to be infinitely more friendly- 
to liberty, than the mode of proceeding by information ; but if 
their powers were of such a nature as we have I«iard described, 
we should advise the friends of freedom and security to seek for 
the abolition of such an odious institution, and to throw them- 
- selves at once upon the mei'cy of the. public prosecutor. What 
frightfttrprivileges is it alleged to possess ? Hearing only ex 
fiarte evidence, secret in its deliberations— irresponsible for its 
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dec^kms* tod bmffld in it^ lAtestigad^s by no rules of law ! 
Does this fall short of whaH^e have heard <>r read o€ respecting 
the most despotic tribunals in the most enslaved couiitries ? The 
powers which it in fact possesses, of deciding only on the evi* 
dence for the prosecutioti, and of keeping its delibei-^tions secret^ 
are in tbenriselves sufficiently serious ; but they are controuled 
and prevented from beconoing dangerous by this, that it is bound 
to investigate according to the rules of law. It is at liberty to 
range through the wide extent of the pommunity in pursuit of 
crime ; but it is confined to travel in its pursuit only by the estar 
Uished paths of evidence. •* 

From whencte too does the- attorney general infer, that grand 
juries are irresponsible ? Is it from the power anciently claimed 
by judges of fining them for misconduct ? We do not pretend to 
«y that such a power ought to be revised^-but the frequent ex** 
crdse ofit in former times, shows that their acts have always^ 
from the earliest periods, been considered as subject to invesdga* 
tkm and pumshment; and at this day it will not surely be ques- 
tioned, that if a grand jury grossly misconducted itself from cor- 
ropt motives, the niembers so offending might be prosecuted by 
inSormati&D or indictment, as is specified in 2 Hale's Pleas of the 
Gi»wii, 159-60 ; whjere he also mentions ^the 3 Hen. 7. c. 1. em* 
poweiing justices of ^ce, oyer and terminer, or gaol delivery, lo 
impaimel another inquest to inquire of the concealments of a 
former c»c, for the purpose of punishment. 

If they are not irresponsible, and that their acts n^y be in- 
quired into, let us see whether there be any thing ip the secrecy 
<^ grand jury^ proceedings, to prevent our being ^t lilierty to al- 
l^je that iWegaf evidence was offered to them. , It tnight perhaps 
be adviseable to ascertsdn with |nore precision than is ah^ady 
done, m what the secrets should really consist — ^but without en- 
tjcring into. any discussion of that ki|)d,.it may be sufficient to ob- 
serve, that although the sendments ey|)ressed by jurors, and the 
facts disclosed by winiesses to them, '^trc secrets, the names of 
those witnesses never can.. . Those are faets which any man may 
learn, by placing himself at the door of the grand jury room, or 
by looking at the names indorsed on the l^iljs After they are found. 
We may say fiirther, that no mUawfyU act done in the grand jury, 
is such a secret as jurors are bound by their paths to keep. If a 
toll of indictment were found by less than twelve of the jury, sure- 
ly no man is restrained from disclosing that. If a bill of indict- 
ment be found in another unlawful way, by- the admission of ille- 
gal evidence, is that^/ violation of law more p^^e^ted by the obli- 
gation of secrecy ? It would be competent to him, against whom 
an indictment had been found by only eleven jurors, to avail him- 
self of that fact, and to get rid of the accusation— why is it not 
equally competent to the man, who is indicted on evidence which 
the grand jury ought not by law to have received, \p insist for the 
^ame purposeon the illegality of this procedure. , _ ; , 
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We have est8ft)H^ed that grand juiies are «iot iiuiependent of 
dither the law or the court ; let us now examine whether the3r ane 
«xcl^sirely competent to judge for diemsetves as^to the grounds 
on wlMch they will prefer an accusstioii. To that <loctruie majr 
be opposed the well known maxim ^ ad ^WBtionea Ugia, rt^Hm- 
dtant jucUce9j ad queaticm^ Joctij jurtOoreaJ' That maxim «o ac* , 
cumtely marks the distinct aiid constitjutional provinces of judges 
and juries, that we cannot hesitate to apply it equally to grand ^is 
to p^y juries. They are each of them subocdinate parts of the 
diminal system, obviously instituted for the s^certainment of 
fiicts ; and, as to matters of law, under the guidance and controvil 
of those with whom is deposited the interpnetation of the law. If 
tfa^ it shall at any time m the course of the proceedings appear 
to the judges, that the grand jury are about to err, or hare erred 
in matter (rf law ; in the first case, the court will prevent their er- 
ror, by giving them proper information ; in the other case, where 
an error has been actually committed, the court will interfere, and 
prevent any injurious consequences Irom the mistake. Every 
"dayfs experience shows us grand juries applying to the court for 
advice in matter of law, and the couit directing them as of light 
and as a part of its duty. There are two cases which immediate- 
ly present themselves, loid are illustradve of those two positions. 
In the one, the court prevented the ^rror which the jury was 
about to commit ; in the other, if the alleged error had been ac- 
tually committed, the court manifestly would have interfered, and 
prevented any injurious consequences from the mistake. The 
first is Denby's case, 2 Leach's Cr. Ca. 580; the other is Dr. 
Dodd's case, I 1 reach's Cr. Ca. 184, and both prove that illegal 
evidence shall not be permitted to go before the grand jury. . In 
Denby's case, that body, suspecdng Denby himself (who was ex- 
amined as a witness before it against one Edwards) of prevaricat-^ 
ing, applied to the court for his depo^tions taken before the ma-* 
gistrate, pursuant to the statutes of Philip and Mary. But the 
court refused, because while Deuby could be had, they were only 
secondary evidence, and would he therefore Illegal. The judges 
did' not say to the jury, " You arc independent and irresponsive, 
and you must decide for yourselves as to the grounds on which 
you will find indictments ; therefore, as you ask for those deposi- 
tions, take them, though they are not strictly legal evidence.'* 
No ; their answer substantially establishes, that whatever is not 
legal evidence, shall not go before the grand jury, and that it is 
not that body, hut the court, wl^ich is to decide on the legality of 
the evidence on which an indictment is to be found. In Dr. 
Dodd's case, he stated to the court, when called upon to plead, 
that the indictment was found on the testimony of an incompetent 
witness. Did the court answer— ►' with that We have nothing to 
do ; the grand jury only is competent to decide as to the e^^dcnce 
on which it will find indictments ?" No ; the judges instantly re- 
ceived the objection, and determined, that if the grand jury haci 
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bamd st Mil on ificgal eridttnce, they would interfere and prevent 
aoy kij«UMas consequences to the prisoner. The point we^ ar- 
lltied iy some of the most able lawyers at the bar, and submitted 
to the twelve judges ; an^ it was only because they decided that 
the witness was competent and the evidence legal, that the.objec* 
tion ^d not avan*--fixHn which it manifestly results, that where the 
evidence on which a bill of. indictment has been found, is confess- 
edly illegal, the^couit should interpose, and prevent the accused's 
austaining any injury from the error of the jury. 

Bi^ says the attorney general, if a grand jury do wrong, and 
Bnd an indictment oniJle^ evidence, the remedy, a?'' !ie only 
Tsmedf is, that the accused will be acquitted on his trial, before 
the petty jiny- That this is not the only remedy, is clearly esta- 
hlistei by the two cases last cited. Let us further examine, whe- 
Acr it be any remedy for the wrong done to a citizen by being il- 
legally indicted. Su|^)ose a case of misery often witnessed ; a 
wretch, after bemg indicted, unable to fitKl bail— or a man in- 
dicted of a felony, in which bail would not be received ; suppose 
further, what not unfrequently happens, a court limited like tiiis 
as to the duradon of its^ sittings, and so pressed with business, 
that part must be postponed — would it be any remedy to a man 
iUegaUy indicted^ and obliged to remain in prison dll September 
next, that in September next he would be acquitted and discharg- 
ed? Is such an acquittal a remedy for a moment's imprisonment, 
for anxiety of mind, derangement of aflPairs, suspension er loss of 
character ? H noty we revert to/ the established maxim, <^ theoe 
ia no wrong without a remedy," and ask, in this case, what is the 
remedy ? or, at least, what is the remedy exclusive of that which 
we have adopted I 

But great ^ress is laid on the novelty of this plea, and on its 
bdng lentirely without precedent. Whether it be so entirely 
without precedent, shall be examined presemly ; but let us now 
take for granted that it is so. This certainly imposes on us some 
difficulty ; but it only imposes one which has been gotten over in 
a case very neariy similar. It has been already shown from 
Brook's Abridgment, tide Indictment, § 2. that where some of 
the grand jury were indicted or outlawed of felony, it might be 
pleaded in abatement of the indictment. As far as we can find^ 
there is but one instance of such a plea, and that in the I'cign of 
Charles I. Sir William Whithipole's case, reported Cro. Car. 
134 ; that tins was the first instance of such a plea, is manifest 
from the reporter's expression, that " because this was thejirst 
plea that had been upon that statute, and would be a precedent 
in crown matters, the court would advise." Here then is a plea, 
the like of ^hich had never been produced before the time of 
Charles I. aiid yet its endre disuse and novelty formed no ground 
for its rejecdon. Since the days of Charles I. there has been no 
precedent of any thing like it. If then that solitary case had not 
accidentally happened to occur, the same objection of poveltv 
wouW as strongly aj^lyt^ that plea, which is unquesdonaWv 
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good) as k can toWiat which we liave offered to the coiirt. 6tif 
novelty only> imposes on us tlie necessity of more accurately in- 
vestigating; the principles of law^ on which we rely ; if our de- 
ductions froni thetiji be well founded (and we trust they are) the 
objection ol'^iiovelty vanishes. 

Along with this objection of novelty may be classed another *; 
namely, that supposing the court will interfere in a case like this, 
we have mistaken our appUcaiion ; and to that was pointed the 
attorney general's expression, that Dr. Dodd's case is no prece- 
dent foj/r a plea in abatement, To that we answer, 1st, that there 
may be, more ways than one of applying to rectify the sameerror ; 
and, M. That emphatically the most correct and proper way of 
applying to rectify thb error, is by a plea in abatement. The 
first position may be illustrated thus. It is laid down in Hawk. 
PI. Cr. b. a. ch. 25, § 16, that any one who is under a prosecu- 
tion for any crime whatsoever, may, by the common law, before 
he is indicted, challenge any of the persons returned on the 
grand jury, as bdng outlawed for felony, &c. or villeins, or re-v 
turned at the instance of a prosecutor, or not returned by the 
proper officer, &c. Here then is a summary mode given to the 
accused of objecting to grand jurors, either by challenging the 
array, or chaHenging the polls, as the case may require ; but has 
he no other taodt ? Sir William Whithipole's case, Cro. Car. 
1 34 ; and Bropke, in the paragraph already cited from him, tells 
us, that these objections may be pleaded in abatement ; and Lord 
Coke (3 Inst. 34.) says, " the safest way, for the party indicted, 
is to plead, upon his arraignment, the special matter given unto 
him by the stat. of 1 1 Hen. 4. for the overthrow of the indict- 
ments, with such averments as are by law required (agreeable to 
the opinion of lord Bi*ooke, tedi aufira) and to plead over to the 
felony, and to require counsel learned for the pleading thereof, 
which ought to be granted, and also to require a copy of so 
much of the indictment as shall be necessary for the filming of 
his plea, which ought also to be granted— and these laws made 
for indifferency of indictors, ought to be construed favourably ; 
for that the indictment is commonly found in thfc absence of the 
party, and yet it is, the foundation of all the rest of the proceed- 
ings." Here then is a case where an objection to the grand 
jury may lie taken advantage of either by a challenge to the jury, 
or by a plea in abatement, at the option of the defendant. Fur- 
ther, cases frequently occur, in which an indictment is quashed, 
on motion for error on the face of it, which might have been the 
subject of demurrer^ or of aiTest of judgment ; but wis it ever 
said in any of« these cases, that because you have the first re- 
wedy, you cannot have the last ? On the contrary, summary 
applications on modon, particularly in criminal cases, are com- 
paratively of naodem invention ; for the most part introduced for 
the ease of the defendant, and to save him from the technical 
nicety of formal pleading ; but they were never intended to de- 
prive him of the benefit of such pleading, should he judge fit to 
vesort to it. 



Digitized 



by Google 



XXXlll 

m 
Dr. Dodd's case, however, can be considered in no other light 
than as turnishing a plea in abatement, pleaded ore terms ; he 
averred, that the indictment was found on illegal evidence, 
which he set forth, and submitted that he ought not to be <;om- 
pelled to plead the general issue. Have not this allegation and 
prayer ail the substantial requisites of such a plea ? Eut tf.e facts 
which he averred, being admitted, there was no necessity for 
putting it into form, and the law arising frtm them was argued 
as CHI a demurrer. Had the facts, however, been disputed, and 
the law indisputable, what should he have done ? The ariswer to 
this question leads to the discussion of our second position — that 
emphatically the most correct and proper way of applying to rec- 
tify this error, is by a plea in abatement. Had the facts been 
<fisputed, should they have been ascertained by a war of affidavits 
submitted to the judges, who are not the competent organs for 
aacertaioing facts ? No, ad ^uastzones facti reafiondtant juratorca. 
If the facts alleged would afford sufficient ground for quashing 
an indictment, but their truth be controverted, a jury must decide 
%ii their truth ; a jury cannot decide on their truth without an 
issue joined ; an issue cannot be joined without a plea put in ; and 
iK»plea can be put in but a plea in abatement. It follows, there* 
fore, that wherever the fucts are capable of being traversed, the 
tMiljf^ correct way of brhiging them forward, is in the form of a 
pk^ tendering an issue — the ancient and strict rules, of which 
the defendants have not lost the benefit, know no other way of 
Ixini^ng before the court facts that ought to prevent an accused 
peracm answering an indictment, than by pleading them, that if 
denied,. their ti'uth may be tried by those who are to try the 
truth of facts ; and if admitted or proved, they may appear 
upon the record, and bring it to a legal termination. Any other 
way is an innovation— useful in many cases, frequently an advan- 
tage to the accused— but one wliich he may wuive, if he prefer 
the original mode of pleading. 

As to the formal objections which were taken, the counsel for 
Ae defendant replied to them ; but^ stated, that the facts con- 
tained in their pleas had come to their knowledge so very short a 
time before the defendants were called upon to plead, that they 
had no time to re-peruse them ; and were obliged to file the ori- 
ginal draughts, without even taking copies ; that therefore, if 
the court should thmk any of the formal objections valid, they 
would pray for liberty to amend ; which they had no doubt it 
Would be ready to grant, under the circumstances of these being 
criminal cases, in which tlie defendants' should not be entangled 
by nicedes, and of there being no precedent to which the counsel 
could have had recourse for their guidance. 

Mr. Eldwards replied ; but confined himself entirely to the for- 
mal objections, and did not enter into the general question whe- 
ther such a plea would lie. After he had concluded, the court 



adjourned till the next day. 
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THE court met and opened at eleven o'clock. 

Present, the Honorable William Patterson, one of the 

of the supreme court of the United States, and 
The HonoraUe Matthias B* 1 almadge, judge of the dis-* 
triaofNew-York. 

Counsel for the Prosecution. 
Nathan Sanford, district attorney of the United States ; 
and Pierpoint Edwards. 

Counsel for the I>efendant. 

Messrs. Washington Morton, Cadwattader I). Golden, 
Josiah Ogden Hoffman, Thomas A. Emmet, Richard Han- 
son. 

The names of about sixty persons were called over at the 
request of the district attorney, as witnesses on the part 
of the United States. Colden^ in behalf of the defendant, 
gave a list of witnesses to the clerk, whofte names we|-e called 
at hi& request, as follows :— 

List of Witnesses for the Defindanty July 1806. 
Stephen R. Bradley, absent. Samuel L. Mitchill, absents 
Robert Smith, a. MarquisdeCasaYrujo, a. 

William Thornton, a» Thomas Law, «• 
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James Madis6n, . absent. Ebenezer Stevens, absent. 

Albert Gallatin, a. Samuel Winship, a. 

Henry Dearbome, a* Harman Brinckerhoof, a.* 

Gideon Granger, a. Aug. B. Woodward, a. 

Jacob Wagner, a. Samuel Osgood, a. 

Thomas W. Eppes, a. Wm, Duncanson, presenter 

Samuel Smith, a. Rufus King, p* 

George Clinton, a. Jacob Hagerman, p. 

George Clinton, Jun. a. William Minugh, p. 

Colden read ia subpoena, directed to James Madison, es-* 
quire, whereby he was commanded to appear at the pre- 
sent circuit court, to testify in behalf of the defendant. Alsa 
the copy of the subpcfina ticket, and read an affidavit in the 
words following : 

City and County of NeW'Tork^ ss. Charles Lindsey, at- 
torney at law, being duly sworn, saith, that on the twenty- 
eighth day of May last he served pn Ja(mes Madison the writ 
of subpoena hereunto annexed, and also at the same time deli- 
vered to the said James Madison a ticket of subpoena, a true and 
perfect copy whereof is also hereunto annexed, and this de- 
ponent further saith that at the time of shewing the said writ 
and of leaving the said ticket, he offered to pay to the said 
James his reasonable expenses, and tendered to him twenty 
dollars which the said James would not accept, saying, *' that 
*' he would not take them now, and that it was unnecessary 
** to say any thing about them ;" and this deponent further 
saith, that the said James made no objection to the quantity 
or quality of the money so tendered as aforesaid to the said 
James, and further this deponent saith not. Dated the 16th 
cjayof June 1806- 

CHARLES LINDSEY. 

Sworn thd Hth day ofjune^ 1806. 
MATTHIAS B- TALMADGE. 

Colden stated that he had in his hand subpoenas for the 
other witnesses who did not attend, with like proof of ser- 
vice on them. That the present application, to the court, 
however, would only relate to Mr. Madison, Mr. Smith, 
Mr* Wagner^ and Mr. Thornton. As to the three last the docu- 
ments he had to offer, were mutatis mutandis ^ the same as 
those he had read relative to Mr. Madison ; it would there- 
fore be unnecessary to trouble the court with reading them j 
he should put them on file and th&^ decision of the court on 
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Ac documents that had been read he presumed would be aU 
lowed should govern in the other cases* 

He trusted that the court would not order the trial to pro- 
ceed until the defendant has had the compulsory process 
of the court, to bring up the witnesses who have disobey- 
^ the subpoena. And that compulsory process, he presumed^ 
must be an attachment for which, in behalf of the defendant^ 
he now applied. He did not move for this process merely as 
a means of bringing in the witnesses to answer for their con« 
tempt in disobedience of the ordinary summons of the court ; 
but he applied for it, as for that compulsory process whichy 
by the constitution of the Uoited States, every person accu* 
sed was entided to in order to bring in his witness to testife* 
on his trial. (Here he read the 8th article of the amend- 
ments of the constitution of the United States.) He also 
read the 6th section of the act of congress of the 2d May^ 
1793, by which it is provided, that " Subpoenas for witnes* 
" ses, who may be required to attend a circuit court of the 
^ United States, in any district hereof, may run into any 
" other district.'' 

Colden also read the 14th section, of the act of 24th Sep- 
tember, 1789, which enacts, "that the courts of the Uni- 
** ted States shall have power to issue writs of scire facias^ 
^^ habeas corpus^ and 2SI other writs not specially provided 
" for by stdtute which may be necessary for jthe exercise of 
*' their respective jurisdictions, and agreeable to the princi- 
" pies and usages of law." This present application, said 
he, is sanctioned by the constitution, and the laws of our 
country. There can be no doubt of the power of the 
court to award the process, for which we apply, nor can 
there be any question of the justice' qr proprj^ty of grant* 
iDg it. I will not suppose that there i^ any thing in the station 
of the gentlemen who are the subjeaof the present applica* 
tion, which exempts them from proceedings to which any 
other citizen would be liable. The court cannot, and X trust 
will not, recognize them in their official situations ; but hear 
of them only as of men, who have disobeyed the process of 
the court, and whose attendance the defendant requires ^s 
witnesses^ I shall not say more on this subject, because I 
catmot but persuade myself that the process we pray for will 
be granted as of course. But we have, in behalf of the defen- 
dant, a further petition to the court ; which is that the pro- 
cess be made returnable at a short day, and that the court 
ad]oum^(? die in diem until it may be served and returned— 
The defendant cannot go to trial till his witnesses be brought 
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in, and yet he is very unwilling that there should be any un» 
necessary postponement* The court cannot be ignorant 
that the defendant, by being removed from an office which 
was the support of a numerous family, and for which he had 
sacrificed all other business, has suffered, while his guilt is yet 
not proved, a punishment greater than any it is in the power 
of the court to inflict. The court must also know that 
while this prosecution is pending against him, it would be 
in vain for him to seek any new employment or means of life. 
The court will readily perceive that humanity, as well 
as justice, requires that the defendant should have not on- 
ly the benefit of the testimony of his witnesses, but that he 
should have that benefit speedily. It is therefore, our humble 
petition to the court, in behalf of our client, that the process 
to bring in the witness* s may be made returnable at some short 
day, and that the court adjoimi from time to time, till the re- 
turn be made. 

We shall forbear at present to urge any further arguments 
in support of the motion now before the court. When we 
have heard the counsel for the prosecution, we may have more 
to offer. 

Sanford. The first question is, whether the application 
of the counsel for the defendant, for an attachment 
against the absent witnesses subpoenad in this cause on be- 
half of their client, is at this time regular? I contend it is not. 
We are not bound, at this time to discuss the question 
whether the attachments ought to issue or not. When the 
proper time, for the argument of that question shall arrive, 
we shall be prepared to meet them on that, as on every other 
question wWch may occur in the progress of the prosecution. 
' The court must have obsei-ved that the public prosecu- 
tor has, in the first instance, moved to bring on the trial of W. 
S. Smith ; while this motion is depending befo^ the court, 
nothing can be in order but * motion to postpone the trial ; 
that question must precede the application for an attachment, 
the object of which is to punish the absent witnesses for a con- 
tempt. It may happen, that the parties are prepared to go 
to trial with the witnesses present ; we are prepared on the 
part of the prosecution, and it does ^ot follow that because 
persons who may have been regularly summoned as witnesses 
by the defendant are absent, the trial must be delayed even 
for a day, and still, less until. the return of the attachments 
shall be made. 

I forbear to say a word at present on the application for an 
attachment, as a regular or legal mode of bringing in witnesses 
p> testify. When that point shall come before the court, we 
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shall be ready to meet and discuss it. We object to the md- 
don for an attachment at present, simply on the ground that 
it is irregularly made at this time ; and we shall not advance 
further in the argument/until the court shall have decided 
thu point. 

As therefore the application is tdtogether out of order, I 
trust the court will rcnise it, and will order on the trial. 

Cotden^ I do not see the difference in point of time as a 
matter of much importance. Whether the court decide 
on the one motion or the other first or last would be of little 
consequence, if the court order on the trial, then we shall 
renew our motion, and the court will certainly hear our ap- 
pfication, and decide upon it before they allow the trial to pro- 
ceed. 

P* Edwards wished to be admitted to say a word 
in ex[danation. This prosecution must be at some time 
brought to trial, and why not now, after the delay al- 
ready granted by the court f Certainly the defendant's coun- 
sel will not press a further delay, unless they show some 
good reason and legal ground for what they ask. 

They say, that the witnesses subpcehad by the defen- 
dant do not appear. Well, is this a ground of delay ? Will 
they be in a better condition if their witnesses are attach- 
ed, and brought here to answer for a contempt of the pro- 
cess of this court ? No such thing— the attachment they 
solicit, does not go to them testificando^ to bring them in to 
give testimony, but merely to receive punishjncnt for an 
alleged contempt. 

The only motion they can make, is to put off the trial 
for some sufficient and legal cause ; if they make that 
point, we are prepared to meet them ; but surely the court 
will not put off the cause, in order to wait the return of 
an attachment, to be issued against Mr. Madison and the 
other gendemen, who have been mentioned. 

Hoffman. If the question is to take this shape, I 
am ready to meet it ; but at present we hope the court 
will, at any rate, grant us a short delay for the absent 
witnesses to come in. It is the usual practice of the 
court, when the witnesses do not appeal? instanter^ to post- 
pone the trial for a day or more : this is what I should 
request, as it b probable that two of the witnesses may 
reach this ^ity to-morrow. Far be it from me, to postpone 
4is trial to a distant day : my only and sincere wish is, that 
it may come to issue before this court rises ; but we anx- 
iously hope that the court, from motives of justice and 
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constitutional right, will grant us the compulsory process 
to bring in our witnesses, in the manner already requested* 
We do not dispute* on matter of form ; when our witnesses 
are here, the court will command their testimony, and it 
is with the court to enforce their attendance ; but we shall 
certainly object to the trial proceeding at this moment. 

Sanford. Do you mean to postpone the trial, on ac- 
count of the absence of witnesses ? If so, it might be 
cause of eternal delay. 

Hoffman. Not so. I understand that two of the wit- 
nesses now absent, will be here to-morrow, md mention it 
as a sufficient reason for a day's postponement. But I do 
not mean to commit myself on the question, whether we 
are bound to proceed to trial in the absence of our wit- 
nesses, when we can show we have used due diligence* 
When that question is raised, I shall be willing to meet it, 
and if the witnesses should now come into court, I would 
cheerfully and confidently go to trial. 

P. Edwards* The district attorney would repel with 
disdain, the idea of sheltering himself under forms^ 
No, please your honors, he has with great liberality 
met the opposite counsel, and I feel myself impressed 
with its propriety. The objection to the mode of proceed- 
ing, on the part of the defendant, is founded in great so** 
lidt^ ; but it is not proper, at this stage of the business, to 
disclose to our antagonists the grounds of our opinions. 
When the proceedings take their proper shape, we shall 
have no objection to indulge them in any proper informa-* 
tion ; tjjll then t^ey will not be answered on irrelevant mat- 
ter ; at present they ought to confine themselves to a mo- 
tion for postponement, if postponement is their object* 
When that is decided by the court, we will proceed with 
them to discuss the motion for an attachment against the 
secretary of state, and other officers of the executive gov- 
ernment of the union. 

Patterson, J. informed the bar, that the court had 
received a letter from Messrs. Madison, Dearborne and 
H. Smith, informing that they would not be able to attend. 
The letter was in these words : 

** To the Honorable the Judges of the Circuit Court of the 
District of New^Tork. 
** We have been summoned to appear, on the 14th day 
of this month, before a special circuit court of the United 
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States for the district of New- York, to testify on the part 
of William S. Smith and Samuel G. Ogden, severally, 
in certain issues of traverse between the United States 
and the said William S. Smith, and Samuel G. Ogden# 
Sensible of all the attention due to the writs of subpana 
issued in these cases, it is with regret we have to state to 
the court, that the president of the United States, taking 
into view the state of our public affairs, has specially sig- 
nified to us that our official duties cannot, consistently 
therewith, be at this juncture dispensed with. The court, 
ve trust, will be pleased to accept this as a satisfactory ex* 
planation of our failure to give the personal attendance 
required. And as it must be uncertain whether, at any 
subsequent period, the absence of heads of departments, 
at such a distance from the scene of their official duties, 
may not equally happen to interfere with them, we respect- 
folly submit, whether the object of the parties in this case 
may not be reconciled with public considerations by a com- 
mission issued, with the consent of their counsel and that 
of the district attorney of the United States, for the pur- 
pose of taking, in that mode, our respective testimonies. 
We have the honor to be 

With the greatest respect. 

Your most obedient servants. 

JAMES MADISON. 
eity of Washington, \ H. DEARBORNE. 

tth of July ylZOe:' S - K. SMITH. 

The court also nientioned that they had received a let- 
ter from Mr. Jacob Wagner, and one from Mr* William 
Thornton, which stated that they could not attend. That 
Ac letter from Mr. Wagner covered copies of a corres* 
pondence between him and Mr. Colden, by which it ap- 
peared that Mr. Wagner had offered to give his deposition 
in wtiting, if it could be taken by consent on interrogatories. 

Coldtn acknowledged that he had received letters from 
the above mentioned gentlemen ; and said that these let- 
ters had een submitted to the counsel concerned for the 
defendant ii^ho had agreed in opinion, tliat they could not, 
consistently with the interest of their client, dispense 
with the attendance of these witnesses, or consent to 
receive their testimony in the way it had been offered. — • 
Nor did he think it possible that the court would suffer 
either the letter, which had been read from Mr. Madisoa 
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and others, or those referred to by the court to hav<^ 
any influence in the decision of the question then before 
them* The letter *from the heads of departments, writ- 
ten by order of the president, was an attempt of the 
executive, to interfere with the judiciary, which no doubt 
the court would indignantly repel. 

Patterson, J. The court mentioned these letters, to 
show that the gentlemen who had signed them, would not 
be here upon the subpcenas, and were particularly called 
forth by what had fallen from one of the defendant's coun- 
sel, that two of the witnesses would probably be here to-mor« 
row. 

Talma DGE, J» Those letters are not to determine 
how the court shall act ; ^eir decision must be formed up- 
on other ground. They were mentioned as I conceive, 
with the view of convincing the counsel that none of the 
gentlemen who have signed them will be here to»morrow# 

Patterson, J. said that was the idea he meruit to ex- 
press. 

Colden. Our application to the court for an attach- 
ment, the district attorney says is superseded by his mo- • 
tion to bring on the trial. I do not m^an to enter on aa 
argument on this point : but let me inform him that he 
misconceives us in this particular. We apply for the attach- 
ments not merely to bring in the witnesses to answer for 
their contempt, but that they may be brought here to tes- 
tify. We have no partiality for this or that process, nor 
care whether the process the court grants to us be called an 
attachment or any thing else,' so that it be that compulsory 
process which the constitution and laws give us a right to 
demand. 

Sanford. The court will please to dispose of the ques- 
tion as to a da\'s delay for the witnesses, whose attendance is 
expected to-morrow ;, but as to the question of attachment it 
is altogether different. We have moved to bring on the trial ; 
to defeat this motion, the defendant must show that the ab- 
sent witnesses are material for his defence in the present 
cause : and I would ask how can he possibly show thJs when 
the gentlemen, whose testimony is required, were all at Wash- 
ington, when the military expedition was set on foot, and pre- 
paring at New- York. What possible knowledge of their own, 
could they have of those transactions at the distance of 250 
miles. No affidavit in common form, stating the materiali- 
ty of the witnesses, can be admitted ; they must show the 
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special grounds oh Which their testimony caii bpeftte Rr 
the defendant ; and when this shall be done, the court will 
judge whether the special matter which may be disclosed con» 
stitutes a sufficient reason for postponing the triaL 

/I Edwards concurred in the position of the district at- 
torney, and required of the defendant to Show the special 
ground for die application, wherein the testimonyof the ab- 
sent gendemen was material to his defence. 

Coiden. That is not the law, as we have hitherto under- 
stood it. If we are obliged to offer an affidavit, we conceive 
k to be sufficient in the first instance, to declare genendly, 
that the witnesses are material without specifying the particu- 
lar points to which they are to testify, and tluit without them 
our client cannot safely proceed to triaL 

P ATTE&soM, J. You must offer an affidavit, And must show 
in what respect die witnesses are materiaL The facts charged 
in the mdictment took place, and are laid in New- York ; the 
witnesses are admitted to have b^en during that period ^t 
Washington. The presumption is therefore that they can- 
not be material, and this presumption must be removed by 
affidavit* 

Coiden^ after a short silence, during which the coun- 
sel on both sides had conferred togedier, addressed th& 
court. The counsel have agreed among themselves, that the 
cause shall go off till to-morrow. To which the counsel for 
the prosecution having signified their assent, Coiden 
then said, the trial being disposed of for the present, I now 
move on the documents which have been read, that an attach- 
ment be issued against Mr. Madison. 

Sanford. We have by no means waived the priority of our 
motion that the trial may proceed, by consenting to post- 
pone die Cause till to-morrow. When the court shadl have de- 
dded that, the motion for an attachment is in order, and we 
slmll be ready to argue it ; but the court will not permit our 
first question to be superseded by the deference We have paid 
to their request. 

Washington Morton sdd the counsel for the defend- 
ant had no objection to this question also going off till to- 
morrow, and then arguing them together. 

Coiden. If the court would grant us the attachment 
to day, it would be a gain of so much time, as the trial i^ 
postponed till to-morrow. 

Talmadoe, J. The questions of bringing on the trial, 
and of the attachment, are certainly distinct, but setting 
the first aside for the moment does not authorise the other 
to assume its place. You cannot have your motion for the 
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flttftchtnemt argued before it is determined whether the triat 
«hall now proceed. 

. Colderi* It has been agreed to postpone the trial : th^ 
district aiCtomey's motion then being disposed of, noth^r 
ing now interfered with our motion for the attachment* 

Pattersok, J. The conversation is extremely desul- 
tory, but^ on in your own way# 

Colden* I am now ready to open the argument £Ur 
large, on the motion for an attachment, if the court 
will please to hear me« But if we now agree to postpone 
this argument till to-morrow, as we have the preference 
now, we trust the court will grant it to us then, and hear u& 
before the motion to bring on the trial is renewed. 

Patterson, J.^ Certainly not. 

Harison- Then I presume we are to give up the idea 
of arguing the motion for the attachment at present, as^ 
the trial is postponed by accommodation. 

Talmadge, J» The accommodation has beeti grant- 
ed, for the purpose of giving time for the arrival of some 
absent witnesses ; this throws the trial off for a day, but 
it cannot give to the defendant's counsel, the privilege oF 
having the second motion argued until the first is deter- 
mined ; the first question still retains its priority* 

P. Edwards. When the attachment is argued, we 
shall not take the ground of privilege for the executive 
officers of the government. I know the district attorney 
would disdain to test himself on such a pretext* We 
shall require of the defendant to show that they are 
material witnesses, by affidavit and proof; if they cannot 
make out this point, their application fails. We have suf- 
fered the trial to go off for to-day ; perhaps the other mo- 
tion ought likewise to be suspended, especially if the de- 
fendant has not prepared his affidavit, on which the motion 
must be bottomed. 

Emmetm Have the court decided that the motion for 
the attachment, should not be heard in preference to 
the question which has been postponed till to-morrow ? If 
they have not, I would ask permission to suggest one cir- 
cumstance, why it should have the precedence. The right 
of the defendant to compulsory process to bring in his wit- 
nesses, is not only guaranteed by the constitution and the 
law^, but springs from the necessity of the furtherance and 
due administration of justice, in all well regulated govem- 
iiQtents, and if we can obtain the attachment to day it wiU 
eertsunly expedite the trial* 
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P. EdxMHirds^ mt e fi n ptipg, takl^ die court, he pretuned, 
intended to accommodate the counsel on both sides, with 
the postponement dP both questions till to*moiTow« 

Sanford^ understood that the court had jalready de« 
^ided on that point, by declaring that the public prose* 
<:utor, should not lose the precedence of his motion, to 
bring on the trial by die delay which had been a£commoi» 
'^ated, and he insisted upon the point of ord^^ 

Emmet^ did not imagine the court had decided against 
hearing the argument in favour of the motion ior an attach- 
ment. He understood the trial was not to be brought ^n 
mstanter^ but certainly that was not to postpone the right of 
. the defendant, to have his motion aHowed« 

[At this moment the grand jury came into court, and the 
foreman informing the court they had found no bilk, and the 
cUstrict attorney declai^ng he had nothing to lay before them i 
they were discharged for the present.] 

Emmet consented to the accommodation on the con- 
dition that it do not operate to the injury of his dient, and pro- 
posed to offer an afficlavit, proving tne absent witnesses to be 
material on the triaL He hoped it would be understood that 
the trial was to be put off from day to day, uptil the w^messes 
came in. 

Patteeson, J. The first motion will have the priority 
mthe decision, but if the counsel agree they may argue the 
latter proposition first. 

Sanford. We pray the decisicm of the court as to the 
mode of proceeding. 

Patterson, J. I am willing to hear the arguments on 
\x)th points, and I do not care which is argued first, but I do 
not mean to decide either until both are gone through. 

Ta.lmadge, J. The first motion will have the ix%X de- 
cision. 

Patterson. J. You make all the difficulty out of a mere 
matter of form. Ifyou argue the motion for an attachment 
to-day, no opinion will be given until the court have decided 
upon the motion for bringing on the triaL Let them go hand 
in hand, and the court will take care that neitho- party shall 
be caught or entangled in the net of form. 

It was then agreed by the counsel on bodi sides, that the 
two questions should be argued together to-morrow. 
Adjourned, till ten o'clock to-morrow. 
Tuesday, July 15th 1806.— Present Judges Pattersom 
and Talm adge. 

Calden made a brief recapitulation of the course of 
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{lioeeedbgs df yesterday, and dien «ff6i!ed the £o^Uowiiig affi-- 
jdavit of Wm# S. Smith :— viz. 

NerW'Tork^ ss. William S. Smith, the defendant in the 
a^ve cause, being didy swon\, says, that Jan^es Madison, of 
the city of Washington, Robert Smith, of the same place, 
Jacob Wagner, of tl^ same place, and William Thornton^ 
of the same place, are material witnesses for him' the depo^ 
nent, on the trial of this indictment, as this deponent is ad- 
vised ky his counsel, and verily believes to be true, and thj^it 
ke cannot safely proceed to trial qf the §aid indictment witn- 
put the testimony of the said James Madison, Robert Smithy 
Jacob Wagner, and William Thornton, and that they have 
been regularly subpoenad to attend at this court, on the four- 
teenth day of July ijist^t, to testify in behalf of this depo- 
nent, on the said trial, and have not appeared in the said 
subpoenas, nor hath either of them appeared ; and this depo- 
|ient further saith, that he hopes and expects to be able to 
prove by the testimony of the said witnesses that the expedi- 
tion and enterprise to which the said indictment relates, w^s 
begun, prepared and set on foot with the |cnowledge and ap- 
probation pf the president of the United States, and with the 
knowledge and approbation of the secretary of state of the 
United States 5 and the deponent further saith, that he hopes 
and expects to be able to prove by the testimony of the said 
.witnesses, that if he had any concern in the sajd expedition ' 
and enterprise, it was with the approbation of the president of 
the United States, and the said secretary of state ; and the de- 
ponent further saith, that he is informed and doth verily 
believe, and hopes, and e3^ects to be able to prove by the 
testimony pf the said witnesses, that the prosecution against 
him for the said offences, charged in the said indictment, was 
commenced and prosecuted by order of the president of the 
United States ; and the deponent further saith, that he has 
been informed, and doth verily believe, that the said James 
Madison, and Robert Smith are prevented from attending by 
' the orders or interpositions of the president of the United 
States— and further this deponent saith not. 

(Signed) W, S. SMITH. 

Colden proceeded. The present application is to put 
off the cause on account of the absence of witnesses 
whose testitnony the defendant alleges is material for his 
defence, and who have disobeyed the ordinary process of 
the court. In conipliance with the intimation from the 
jbench yesterday, the defendant has disclosed, bjrt|ie affida* 
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vit vhidi I have just read, the points to which heezpecli 
the witnesses who have been summoned will testify* 

If the court cannot, or will not issue compulsoiy process 
to bii^ in the witnesses who are the objects of this appli- 
jCatioQ, then the cause will not be postponed. 

Or if it appears to the court that the matter disclosed by 
the affidavit might not be given in evidence if the witnesses 
'were now here, then we cannot expect that our motion 
will be successful For it would be absurd to suppose that 
the court will postpone the trial on account of the absence 
of witnesses whom they cannot compel to appear ; and of 
whose voluntary attendance there is too much reason to 
despair ; or on account of the absence of witnesses who, if 
they were before the court, could not be heard on the trial. 
It is therefore my business to show that the court can 
issue compulsory process against those persons who have 
disregarded the subpoenas. And secondly, that this pro- 
cess ought to issue because their testimony, as it is disclos- 
ed by the affidavit, would be material. 

If the witnesses who have been summoned stand on the 
6ame level with their fellow-citizens ; if there be not some- 
thing in their high offices to raise them above those laws 
which are above the rest of the community ; then there can 
be no doubt but that they are subject to that provision of 
the constitption, which in its terms seems to pay no re* 
spect to official dignity or station ; but, as it appears to me, 
gives the accused a right to demand compidsory process 
against any man whose testimony he may deem necessary 
to make his innocence appear. I shall not, however, enlarge 
on the powers of the court in ordinary cases, to issue the 
process fpr )¥h}ch we noyir apply. I shall be content to re- 
pose on the articles of the constitution and the laws of the 
United States to which I referred yesterday. 

I proceed to inquire whether Mr. Madison and the o- 
ther heads pf departments have offered a sufficient excuse 
for their disobedience to the process of the court, by say- 
ing they are members of the executive government-— whe- 
ther these dignified sounds elevate them above the consti- 
tutiop and laws. 

The general rule is that all persons are bound to give tes- 
timony. I have no book from which to read this rule'} 
Imt I think it is written by the finger of God on the heart of 
every man. True it is that the necessities of society have 
introduced one exception, and but one : and that is where 
% person in the capacity of coimsellor or attorney, repre- 
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i^ents another. This eitcq>tion is most stricdy confineci t<» 
this relationship. No obligations of secresy or confidence 
liowever sacred ; no connections of Ubod or ties of friend- 
ship can interpose in the administration of justice : If thejr 
could, a Hussel would not have perished by the hands of 
the executioner, or England have been indelibly stained 
with the blood of a Sidney^ In the case of the dutchess 
of Kingston (1 1 State Trials, 246.) for bigamy, sir Caesair 
Hawkins was called to prove that he had delivered the 
dutchess of a child^ He attempted to excuse himself fronci 
giving testimony on the ground of professional confidence j 
but the court wrung from him his secret. And in the same 
case lord Barrington in vain implored to be excused from, 
giving testimony against the accused, as all he knew had 
been imparted to him in tfce confidence of friendship. A. 
Roman Catholic priest has been compelled to disclose the 
communications of his penitent in his religious capacity of 
confessor. (2 Atk. 524.) 

I do not expect to hear the counsel for the prosecutioa 
contend after this, that any obligations of confidence inter- 
pose to shield the defaulting witnesses from the process 
which in the name of the constitution we demand. Nor 
, will I suppose that the learned counsel who are opposed to 
us mean to say that there is any thing in the official dignity 
with whichxhe witnesses are clothed which saves them from 
the operation of the laws. The peers of England have not 
thought that their titles or stations afforded them any such 
exemption. And even the king of that country, who claims 
his tide by divine right, has yielded to the obvious moral 
obligation of giving his testimony when the administration 
of justice rendered it necessary. (1 Salk. 278. 2 Hawk. 
152. Hob. 213.) Indeed, if it were necessary to produce 
authorities on this point, we might go very far back and 
show that the kings of Judea have witnessed and been wit- 
nessed against. Seld. 1521, 1526. Wilk. edition. 

But it may be said that there are certain politicd mo- 
tives which should induce the court to excuse the secreta- 
ry of state and other heads of departments from giving tes- 
timony. That were they to be examined as witnesses they 
migUt disclose state secrets ! 

If I were to admit that there are certain secrets between 
the president and his secretaries which they would not wish 
to disclose, (and I have no doubt there are many ^uch) or 
which ought not to be disclosed; still the witnesses who 
have been duly summoned owe obedience to the process of 
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the court i^ they must appear and be sworn, and when on 
fteir oaths, they may avail themselves of this excuse if 
qaestions are put to them which they ought not to answer* 
But the court must judge and not the witnesses, whether 
diey shall or shall not answer- Much less shall the wit- 
nesses be allowed to determine for themselves whether they 
will be obedient to a mandate of the judicial authority*-^ 
Such was the determination of the supreme court of the 
United States in the case of Maubry against Madison. 
Ctanch's Reports, 137* 

But the dreadful inconvenience to the gentlemen them- 
selves and the injury to our national ^airs, that may result 
torn the court^s exercising a power to call on our great mea 
as witnesses, has been suggested. In the case I have men- 
tkmed of Maubry against Madison, Mr. Lincoln took pre* 
ciscly these grounds. Yet in that case the court would not 
grant him a moment's time to consider whether he would 
or would not be sworn^ although they had no objection that 
ke should have time to consider what he would or ought 
to answer* 

Before I quit this point I will pray leave to refer the court 
to one other case which has occurred in our own courts ; 
I mean the case of the United States against Thomas Coo- 
per. And although I should be sorry to find that case re- 
ceived as law in all its points, because I think there are in it 
some determinations against the defendant too severe and 
rigorous ; yet it will she w that the question under conside- 
mion is not a novel one. Mr. Cooper calls as witnesses 
sevcriil members of the national legislature and officers of 
the executive government — ^Judge Chase permits subpoenas 
to ireue against them — ^Judge Peters indeed objects to the 
members of the legislature being subpoenad on account of 
a supposed privilege attached to them as members of the 
congress then in session, and therefore he thought the pro- 
cess coidd not be enforced and that the court ought not to 
issue a process to which they could not compel obedience. 
But an objection on account of official station or dignity, 
or on account of executive confidence is not even thought 
of: Such extraordinary objections are reserved for this ve- 
ry extraordinarj' prosecution. In the event, Mr. Cooper's 
witnesses appeared in court and offered to be examined. 

If, however, the exemption in the present case should be 
supposed to extend to the heads of departments, I presume 
it will not be contended that it extends likewise to Messrs. 
Thornton and Wagner, who are admitted to be only clerks 
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in the ofSces. If one clerk is entitled to this privilege, M 
is every other, on the ground of being an executive agent. 
Suppose a case of treason or murder : would the court ad- 
ttilt of such an apology for refusing to the person indicted 
compulsory prpcess ? It is monstrous to suppose that they 
would. Why then should it be refused to us in the present 
case ; is the punishment to which the defendant is obnoxi- 
ous of so trifling a nature, as to render his conviction or 
acquittal a matter of indifference ? No, sirs, the defendant 
is exposed to punishment extremely severe ; he is subjected 
to a penalty of great amount, and to imprisonment in the 
common Bridewell, among the vilest felons who are sepa- 
rated from the community. Shall he be exposed to all this^ 
deprived of that shield which will cover him from this un- 
generous att;ack ; fDr the testimony we have sought and 
which the court can furnish will be to us that shield of de- 
fence. 

Will it be admitted as an excuse that the gentlemen can-' 
not attend at this time because the affairs of the nation rest 
upon their shoulders I But it is intimated in their letter, 
that their official employments will always interfere when- 
ever the defendant may require them as witnesses : in that 
case we cannot issue an attachment either now or hereaf- 
ter. Yet it is no uncommon thing to find these gentlemen 
absenting themselves from the seat of government for 
months at a time, for their own pleasure or business. It is 
hard indeed that they cannot devote a few days to the fate 
of a fellow-citizen. 

- I humbly hope that I have satisfied the court that they 
have power to issue the process we pray for, and that no 
sufficient excuse has been or can be offered for disobeying 
the subpoenas, and that therefore the attachment 'ought to 
be granted ; if not for the purpose of bringing in the witnes- 
ses to testify, which is now our object, at least I think the 
court will be of opini<m that they ought to compel the wit- 
nesses to appear and answer the contempt* 

I now proceed to inquire whether the testimony which 
we expect to obtain from these witnesses may not be given 
in evidence, when the defendant is on his trial. 

And here we say it may be given in evidence either in 
mitigation of the punishment, or as a justification. If not 
as a justification, certainly we shall be allowed to offer it in 
mitigation ; and the proper time to offer it in mitigation is 
on the trial. There is no doubt but that circumstances in 
mitigation may be offered to the court after the verdict. 
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Jtf a defendant is sd fortunate as to be able to obtain 6uch 
testimony after he has been pronounced guilty by the jury, 
the court will undoubtedly listen to it. But the laws do not 
put it ii^ the power of a defendant to compel a witness to 
appear and testify in his behalf unless it be on the trial of 
the jssue« 

It is as much the right of the accused to lay before the 
court testimony which may tend to lighten his punishment, 
as it is to offer testimony that will entirely exculpate hinu 
Is it not as unjust and unreasonable that a defendant should 
be subject to three years imprisonment when he can show 
that he ought not to suffer three days confinement, as it is 
that he should be convicted when he is not guilty i If, 
therefore, there is no other mode of obtaining the mitiga- 
tory testimony but by the witness appearing upon the trial, 
the court will oblige him then to appear. Let us ask, ^ms 
the law provided any means by which the defendant can 
compel a witness to give an extrajudicial deposition in any- 
criminal case ; or is there any process by which the defen* 
dant can compel a witness to appear in court after the triid t 
We answer with confidence that there is none. Such a 
thing has never been heard of, and the counsel for the pro- 
secution, we are certain, cannot point out to us any means by 
which we may oblige a witness to pve the testimony we ex* 
pect, if the court should say they would hear it after the 
tr^al. It is true, indeed, where witnesses have voluntarily 
made affidavits of thi^ nature, the courts have received them 
after the issue has been decided. But can a matter of this 
importance to the accused depend on the mere will and 
pleasure of another i Every notion of justice is opposed to 
such an idea. And if there be no certain mode of obtain- 
mg this testimony but by examination of the.witiiess on the 
trial, the court will oblige him to appear* We are, howev- 
er, not without authority on this subject. In the case of the 
earl of Anglesea, indicted for a misdemeanour, reported in 
9 state trials, 305. it was ei^essly decided that circum-^ 
stances in aggravation of the defendant's offence might be 
given in evidence on the triaL Now, if circumstances io. 
aggravation maybe offered on the trial of the issue, a fortiori 
it must be lavrful to give in evidence circumstances ol miti- 
gation. For, as it is better that a guilty person should es- 
cape punishment rather th|m that an innocent one should 
suffer unmeritedly ; so it is better that a ^ilty defendant 
should escape with too light a punishment rather thsm that 
he should suffer more than he deserves. This case of the 
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trarl of Angle$ca is a very strong otie in our fevoUr : ^ the 
point now before the court was there debated and recei'V^ed 
m decision which supports the principles for which we now 
tontend. So in many instances have the courts allowed a 
defendant to give evidence of character, where the charac- 
ter of the defendant could have nothing to do with his guilt 
or innocence: M'Nalfy, 320, 323, &c. But we may ap^ 
peal to universal practice on this subject. Is there a law- 
yer who hears me that will say he ever knew testimony of 
this kind refused by a court on a trial ? and is it not admit- 
ted every day ? I hope, therefore, the court will say that 
although we may only offer this testimony in mitigation j 
yet the witnesses must be compelled to come here and give 
us the benefit of it. 

We, however, go farther, and offer this testimony not 
merely as mitigatory, but as relevant to the issue, and as 
a complete justification of the acts with which the defendant 
is charged. We say by the affidavit that the witnesses will 

1)rove that what the defendant did, he did with the know* 
edge, consent and approbation of the president of the Uni- 
ted States : and if they do prove this the defendant must be 
acquitted. 

Let us suppose that we could prove that the acts charged 
against the defendant, were done by the express order of tht 
president of the ITnited States ; would riot such an order be 
a cohiplete justification i That the presi|lait migl^ have au*' 
thority to give such an order, cannot be questioned. Con- 
gress have the power ef declaring war ; and when that is done 
the president is to act under it, and may authorise any mSii;^ 
or hostile measures against the enemy. If it be said that there 
was no declaration by congress, it is sufficient for us to an- 
swer thirt there |;aight have been. The constitution does not 
require that a declaration of war should be made puUic ; it 
would be absurd to suppose that it did^ and that thereby 
the executive of this country was to be deprived of all chance 
of taking an enemy by surprise, or of the advantages of secret 
measures of defence or offence. It is well known^ that at 
the time general Miranda's expedition was set on foot, con 
gress were sitting with closed doors^ tod might have, nay, it 
Was universally believed that they had, declared war against 
Spain. If they had done so, the president would have had 
constitutional authority to sanction the acts for which the de- 
fendant is now to answer ; and will it be said that the indivi- 
dual acting undei* the order or sanction of the chief magistrate 
of the country, who might have had authority to give that 
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uourtimi shaH be answerable crimiaaBy for what he has deae 
piB^suant to that order. Mu3t he inquire whether the chief 
magistrate was or was not authorised to give the order, and 
must the defendant be punished if it turns out that the pre- 
jsident has s|cted illegally^ No ; it would be an oppressive and 
tyrannical doctrine to say the. defendant may be charged widi 
a crime under such circumstances. The defendant had only 
to inquire whether the president gave hira an order which 
might be within the scope and limits of his constitutional func- 
tions, and if it was so, the defendant cannot be punished for 
his obedience. I will not take up the time of the Court lon- 
J5er on this part of the subject, or detain it with any argument 
tp show that when we have proved that the defendant acted 
with the knowledge, consent, and approbation of the presi- 
dent of the United States, it must be equivalent to proving 
that he acted under an express order. 

But let us suppose that the testimony we offer would not 
inake out a justification according to the strict legal accepta-^ 
tion of that term, still we say it would form such an pccusc 
for the defendant as would entitle him to a verdict of acquittal. 
If the defendant can satisfy the jury by the Jestijnony of the 
witnesses whom he now calls, that he had no intention to diso- 
bey the laws, but on the contrary that he diought, and had 
reason to think, that his conduct was sanctioned by their au^ 
thority ; and that he would merit the approbation of his go- 
vernment, and the applause of his countrymen, he will not, 
he ou^t not to be convicted. 

Where there is no intent to do wrong, there can be no ciime. 
This is a principle not derived to us from tradition or record ; 
it is in the heart of every man, is imbibed with our reason, 
•Bd cannot be obliterated while a sense of justice, or knowi- 
ledge of right and wrong is retained. 

lexpectto hearitsaid, that if this principle be applicableto 
all cases, then an ignorance of the law will always be an 
excuse for an offence. Sir, I say it will be so whenever a 
defendaont may have it in his power, clearly to demonstrate 
that he was ignorant. As if a law should this day l>e pas- 
sed at Washington, against the exportation of arms, smda 
person to-morrow, before he could possibly have knowledge 
of the existence of such a law, should make a shipment 
contrary to the prohibition^ I say no jury on esuth would 
convict a defendant under such circumstances. No court 
on earth would tell a jury, that in such a case, they ought tQ 
convict. But as it may, in many cases, be impossible to 
prove on a defendant a knowkdge of die law, he is very 
wisely charged widi it* Inthefinit instance it is alwayi^ 
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to be presumed that eveiy citizen is acquainted Urith tlte 
laws of his country, and that presumption must stand against; 
him till it is destroyed by decisive and irrefragable proofs* 

And 30 it is also with respect to the intent. If an oiFenc^ 
is committed against the laws, it is to be presumed thae 
there was an intent to offend until the contrary appear. But 
when that does appear, the presumption is destroyed, and 
the accused is exculpated. The testimony we would offer, 
may then be heard if only for this purpose, if only to take 
away that presumption of criminal intent, which the law 
very wisely and necessarily raises against the defendant* 

But whether this testimony may be a justification or ex-* 
cuse, it ought to be submitted to the jury. They are the 
judges of the law, and the fact. And all the facts oughts 
to be brought before them, that they may apply the law. t 
do not mean by this that a party is to be at liberty to offer 
any sort of testimony that he may please, but he has an un* 
questionable right to submit to the jury every fact that has 
Sttiy relation to the crime with which he is charged. 

There is another ground, also, on which the jury ought 
to be permitted to hear this testimony. It has become a 
practice for jurors to recommend a convict to the mercy 
of the court, where they think he deserves it. This prac* 
lice is sanctioned by so many instances, and by such a length 
of time, that it may now be considered as a right, and if it 
be so, then certainly the jury ought to have every circum* 
stance before them, which will assist them to determine 
whether they will recommend or not. 

It may be proper, in order that the court may see the full 
applicability of the testimony we expect from the witnesses 
who have been subpoenad, that I should mention the other 
testimony that we expect to offer in connection with it. We 
shall show from the journals of congress, when their secret 
sessions began, and how long it continued. We shall prove 
that it was universally believed that congress had secretly 
passed an act for going to war with Spain. We shall read 
the president's message at the opening of the last congress,, 
and q. variety of documents communicated by him, on tl>e 
sixth of December.* And we shall then, from proving the 
iiotoriety of the preparations foi^ general Miranda's expedi- 
tion as well here as at Washington, and by a variety of other 
circumstantial testimony, bring home to the president the 
knowledge we impute to hinu . 

ITius, may it please the coiirt,I'hav« endeavoured to es» 
tdUisb the power of the coul-t to issue th^ process for which 
• See Appendix. 
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«re»k^«iidt0sluyr tim^ tbe getitikmcn who have been mK 
ptt^id^ 2ire not exempt ftom their process^ on account of 
^ir o&ckd dignity^ or excused froifi obeying the subp<». 
B«&^ OB die ground of their being confidential executive 
agefits. I have attempted to show that the testimoia^, which 
tkese witnesses would afford us^ would be materiad either 
til mitigation or exculpation, and that in either case it 
most be ^ven in evidence on the trial. I too plainly per* ' 
cesve how much I have left undone. But it is my province 
oriy to open diis argument. 

I am happy that I am to be followed by counsel who will 
wt fail to supply my omissions. 

Hoffman* If I am not precluded, by the intimation 
of the court yesterday, that it was necessary to dis* 
cbse, by affidavit, the facts intended to be established by 
the absent witnesses, I solicit permission to submit some 
rra^rks, tending to show that the general affidavit ought 
to be received as sufficient, for the postponement of the 
triaL With all possible respect, I suggest, that the defen- 
dun's counsel were not heard on this question, and I hope 
I may consider the intimation not as a fixed or deliberate 
opimon of the court. 

PjiTTEnsoN, Jt You are too late. The question is al- 
ready decided* * 

Hoffmanm I proceed then to add to the opening ar- 
gument, and shall limit my observations chiefly to the ma^ 
terUiHty of die testimony; for as it respects the right to 
as attachment, the principles on which we rely have been 
iiStf and ^bly stated. I, however, beg leave to read an 
additioiial audiority, in support of the general scope of 
the surgumeot used by my associate counsel. 

In I MfNally^s Rules of Evidence, 255, it is decided, 
^'diat the claim of exemption from giving evidence, is 
"scrutinized with a jealous eye, and the person relyingon 
**it, must establish his right by showing a positive law, 
''or express authority.'* The master of the rolls. Sir Mi- 
chael Smith, adds, ^^ it was the undoubted leg^ constitu- 
**'tioiial' right of every subject of the realm, who has a 
**^<»ttse depending, to caU upon a fellow subject to testify 
* what he may know of the matters in issue. And every 
*' m^ is bound to make the discovery, unless s|>ecially 
•* exempted and prol;ected by law.'' 

The general proposition, which I shall endeavour to 
maintain, is, that the testimony of Mr. Madison and the 
odier witnesses, named in the affidavit, is material to Col. 
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Smithy in his (kfence of tbe present proseoitioa. ^ It i^ 
material, as matter of excuse or justification ; but if not 
strictly as matter of justification, then as evidence to 
inform the judgment of the court, in the exercise of its 
discretion, in inflicting the punishment. Before I enlarge 
on these points, I remark, that it is sufficient for our piiiv 
pose, to suppose a state of things between diis country and 
Spain, where the assent and approbation of the executive 
of the United States, would justify the expedition charged 
in the indictment ; for if there can be such a case, the ad- 
vice of the counsel, as stated in the affidavit, must be pre- 
sumed to apply thereto ; unless, therefore, it shall appear 
negatively to the court, that the prosecution or defence 
can assume no shape, where the testimony required will 
be important, they will not refuse to ppstpOne the trial* 
It certainly is not necessary for the defendant to disclose 
by affidavit, the precise use intended to be made of the 
evidence* We are not bound to unfold our entire defence 
to the public prosecutor ; we are only bound to lay enoug^i 
before the court, from which the importance of the testis 
mony may be inferred* 

The offence charged in the indictment, is, for h^ginning^ 
ai\d setting on foot, preparing and providing the means for 
a mifttary expedition against a nation, with whom the 
United States are at peace* And it may be asked, can the 
United States be in a state of war with a foreign nation^ 
until congress shall have formally declared war ? Con^^c^^ 
have alone the constitutional right, to elect to go to wmri; 
but, in case of an actual war declao-ed or waged l^ a {q% 
reign power, there b no option, war does already exist ^ 
a defensive war, without the agency of congress ; a war^ 
defacto^ and which would take the case out of the statut;e* 
Put the case of actual war commenced by Spain, against 
the United States, when war has not been declared by 
congress ; would it not be permitted to tibe president, to 
call out the military forces of the union, to repel the aggres* 
sion i Certs^nly it would* An attack may be made here 
at the city of New- York j may not the president commence 
and execute offensive operations, to draw off the enemy 
from this port, and put them on their defence in Florida, or 
any other part of the Spanish dominions ? Offensive war 
once begun, the nation attacked succeeds to all the rights 
of legitimate warfare. It may merely resist its enemy, or 
it may repel its aggressions by a stroke, at the head, th^ 
hearty or the extremities. All are equrfly justifiably* 
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^up^bse, in tlie progress of this cause, we should be able 
to verify the language of the president in his message on the 
sidojectof a war with Spain, when he speaks of force being 
to be snet by force ; and that we shoiUd show the conflict 
hsHl already commenced, in which we were trying ** who 
dould do the other most harm," would not this be actual 
war? 

I s^lc, whether^a war has not existed between this coun- 
ny^and other nations, without a declaration of war by Con- 
;pess. Whether it did not exist against Tripoli and other 
African states, without such declaration ? Do I mistake . 
6e fact, when I say, that an expedition was fitted out 
a|;ainst Tripoli ? And will it be denied, that we were then 
tt a state of actual war ? Yet congress had declared no wan 
Wais the J>resident of the United States justifiable for this 
act of hostility, commenced without the authority of con* 
ptss ? Certaiidy he was. It can never be denied to the 
executive to resist an attack* He is constitutionally bound 
to defend the United States against all foreign attacks as 
well as domestic insurrections, and in the way best calcula* 
ted in his judgment to insure success* A law was after- 
wards passed by congress, providing the ways and means 
<d canying on the war, then existing, and so existing, and 
let ttbe remarked, continuing to exist, without any positive 
GO* formal declaration by congress. 

If war dien can exist between the United States and a 
foreign nation, without a declaration of war by congress, it 
bei<mg8 to the executive of the union, to ascertain the fact, 
and to declare the condition of the nation — to say if actual 
Wir exiGfts or not. The constitution delegates to the execu- 
tive, the power to protect and preserve the peace of the Uni^ 
ted States-.-to communicate with foreign nations — and he is 
the oonstitutional organ through which die people derive their 
knowledge of dur political relations with foreign powers. 

Mr. Hvffman then urged, that the assent and approbation 
(^the president of the United States, to the expedition char- 
ged in the indictment, was strong evidence that Spain was not 
tt peace with the United States ; as it was not to be presum- 
ed, Aat the president would have violated his trust by author- 
ising the expedition. At any rate, that he was in the execu- 
tion of a right constitutionaUy vested in him — that he alone 
was responsible ; and the individual, who acted in conformi- 
ty to hb permission, had committed no offence. 

[These topics were again urged by Mr. H. in his address 
to the jury ; the reporter therefore omits to insert them in 
this part of the trial.] 
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Mr. Hojfman then proceeded to the second brsmch of lite 

argument. 

Waiving all further discussion on the first point, I shall 
endeavour to fortify the argument, that the defendant is enti- 
tled to have the witnesses examined, and to submit his whole 
case to the court and jur>% for the purpose of mitigating the 
pimishment. The constitution of rfie United States secures 
to the accused the right to have compulsory process for his 
witnesses. This privilege is hardly worth the enjoyment, if 
it ii to be confined to the case of a complete acquittal of the 
charges in an indictment. Col. Smith may be technically 
guilty, and yet his offence of so small a grade, as hardly to 
merit more than a nominal punishment. 

It is conceded, tha|t after the trial, this court has no ponr- 
er to enforce the attendance of the witnesses, and the consti- 
tution does not extend its benevolent provisions to my client^ 
unless he is permitted on the trial to prove the extent and 
nature of liis offence. 

'The correct principle is laid down in M*Nally, already ci- 
ted, " that wherever the punishtnent is discretionary, the tcs- 
timony is to be received, although it only applies for the pur- 
poses of mitigation.** I think I may, without fear of con- 
tradiction, assert that there is no authority to the contrary ; 
and I speak with confidence that such has been the practice 
in the courts of this state. While I had the honour oif hold- 
ing the office pf attorney-general, the objection was never 
made ; and I understand, that the practice of my predeces- 
sors always corresponded with my own. '* 

Let us examine the question upon the strength of swthori- 
ty. Besides the case already mentioned from M*Nally, thd e 
has been rea^ to the court the case of the eari of A jj^lesea ; 
to which, I presume, will be opposed the case of tlie cheva- 
lier D'Eon, in 3 Burrows, 1513. The case is shortly thus : 
An information was filed against the chevalier D'Eon, fi>r a 
libel on the count De Guerchy. M . D'Eon moVM to post- 
pone the trial on account of the absence of material witnesses. 
It appeared that the witnesses resided in France, and were 
there at the time of printing and publishing the libc* «d that 
they were in the service ot the crown of France ; . v-i that 
there was no probability of their being sent over, or even per- 
mitted to come over, to give evidence on behalf of D*Eon* 

It is to be observed, that their attendance could never be 
enforced, nor could they be compelled to give evidence in a- 
ny stage of the prosecution. Their attendance and their evi- 
dence would be altogether voluntary, and no possible injus- 
tice cotild be done to the defendant by refusing to postpone 
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iJBU^ti^i fbr k;vpi]ld beiudeis toddaiyky m lapcctatioii 
of (rfitaining the testimony. Lord Mansfield proceeds to 
Mjr^ ^^ tf their knowledge relates to any circumstance di|it 
W^acy serve to mitigate the punishment, in case the defendant 
slK>uld be convicted, that sort of evidence will not come toe 
late after conviaion of the oiEeace, and may be laid before the 
court by aflUavits.'^ 

. Lord Mansfield by no means decides, that the evidence 
could not be received on the trial : He only says, it wiH not: 
come too late, after conviction* 

The chevalier D^Eon was not deprived of any benefit, by 
die course adopted by the court on that occasion, for as th^ 
could not aid him by any process that could be awarded, they 
leave him in the same situation as if the trial was not post- 
poned — to his ability to obtain voluntary oj^davits. Not so 
here ; *this court can enforce the attendance of the witnesses 
at the trial, and at no other time. If the testimony is not 
then received, the defisndant must forego it ; for, after trial 
no compulsory process can issue f and, strange as it ma^ 
seem, the defendant has a rig^ secured to him W the comti- 
tution, which he cannot enjoy, if the court remse to inter* 
pose its authority, and compel the attendance of the witnes- 
ses at the triaL The case of D^Eon therefore, fairly consi* 
dered, is in principle widi us. 

The question appears to be reduced to this single point :-^ 
the testimony we seek is material to the defendant in this 
cause» The court can now ^ve him the benefit of it ; if they 
do not, he may be presented for punishment as an offender 
whose guilt is of the deepest dye. And is it not materisd to 
the cause of die defendant, that the extent of his oiFence 
ditmld be known ? Is it not material to his personal liberty, 
to his imerest and to his character, tlsit the punishment 
shcwild bear a just proportion to the offence ? The discretion 
granted to the court by the statute, is useless, if Ae defen- 
dant is deprived of the means of shewing circumstances, e- 
viacive oi hU innocent intentions, and jusdy demanding the 
utmost lenity of the court. 

This subject is before the court in a wsy extremely inaus- 
picious to the honour of the government of the United States. 
The president of the United States approving the act which 
he now seeks to punish — his q>probation no doubt proceed- 
ed from honourable motives — ^from enlarged views of the 
true Bolicy and dignity of our country. It deserved praise. 
But it he did order this prosecution, it is not for me to jus- 
tify or excuse the perfidy. Let it too be remembered, that 
in the case of D'Eon, lord Mansfield says, ** if the \vitnes??es 
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had liccn sent away by die person on whose account tlie pr** 
secution is carried on, that indeed would have been a sulS- 
cient ground for putting ofiF the trial until they could be had. 
But here, szys his lordwiip, is no pretence for such an insina- 
ation.*' 

Are we not expressly within this principle ? The presid^it 
of the United States Ordering the prosecution — and the pre- 
sident of the United States restraining the witnesses from at- 
tending. 

To conclude — ^The justice of our present application must 
be evident, and unless there exists some stubborn and un- 
bending rule of law to the contrary, I indulge a strong hope, 
that the court will postpone the trial, compel obedience to its 

frocess, and thereby become possessed of the whole trudi. 
f so, my client has no dread of punishment : It may. be no- 
minal — it cannot be severe. 

Paterson, J. expressed some regret that it was not in the 
power of the parties to carry the present motion up to the su- 
preme court lor its opinion, when could only be done in con- 
sequence of a difference in opinion between the two judges 
sitting in the circuit court, as expressly declared by the law. 
. Mr. Sanford read an affidavit, as follows :— 

District of New-Tor k^ to wit. Nathan Sanfbtd being du*- 
Iv sworn, deposes and says, that the offences laid in the in- 
dictments in these causes, took place in the city of New- York 
between the twenty-fifth day of December last, and the first 
day of February last ; that the facts which will be given in 
evidence on the part of the prosecution, upon the trial of the 
said indictments, took place in the state of New- York, and 
principally in the city of New- York, during that period; 
that during the whole of that period, James Madison, Ro- 
bert Smith, Jacob Wagner, and William Thornton, were, 
as this deponent has been informed and reallv believes, at 
the city of Washington, and not in the state of New- York ; 
and that, as this deponent has been informed and really be - 
lieves, the said James Madison, Robert Smith, Jacob Wag- 
ner, and William Thornton, have not, nor has either of them, 
any personal knowledge of the offences charged in the said 
indictments, or of the facts which will be given in evidence, 
upon the trial of the same on the part of the United States— 
and further this deponent says not. 

NATHAN SANFORD. 

Mr. Snnford proceeded to say that the fects stated in Ais 
affidavit were not at variance with those stated in the affid»* 
vit offered by the defendant. 
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, .guntfifrd. U I und^stand the questaona now before the 
coQCt, thcjT are these : — First, whether the trial shall be post- 
f^ned until the defendant's witnesses, who are now absent, 
shall come in — ^and, second, whether attachments shall issue 
against the four witnesses who have not attended upon the 
suJIipceaas. 

It was decided by the court yesterday, that it was incum- 
bent -i^n the defendant, in order to entjitle himself to a post- 
ponement of the trial, on account of the absence of these wit- 
nesses, to shew in what respect they are material for his de- 
fence. It was the opinion of the court that the general affida- 
vit in common form would not be sufficient for this purpose ; 
bat that the particular facts expected from the witnesses must 
be disclosed, in order that the court might, upon those facts, 
judge of the propriety of granting the postponement* In 
compliance with this decision, the defendant has now made 
an affidavit, in which he has stated the particular facts which 
he expects to establish by those witnesses. The matters sta- 
ted in this affidavit must, at present, be taken to be true^ 
and, for the purposes of this motion, it must be supposed 
that the witnesses are really able to prove the facts stated. 
The point of inquiry therefore, is, whether the matters sta- 
ted in the affidavit of the defendant, are material in point of 
law, to his defence, upon the trial of this mdictmcnt. 

The principal allegation of the defendant in his affidavit, is, 
diatth^militsuy expedition against Carracas, and hisagency 
in it, took place with the knowledge and approbation of the 
president, and the secretary of state. . It is said by his coun- 
sd, that this amounts to a complete justification of the of- 
fiaice, or that at least, it must operate in mitigation of punish- 
Bient ; and, that in either view, they are entided to the tes- 
timony. This we altogether deny. It can neither opet:ate 
in ji]stifi<:ation or in mitigation. The most superficial atten- 
tion to our constitution and form of government will be suf- 
ficieitt to convince any one that this sort of defence is wholly 
inadmissible. It proceeds altogether upon the idea that the 
executive mav dbpense with the la,ws at pleasure ; a supposi- 
tion as false m theory as it would be dangerous and destruc- 
tive to the constitution in practice. 

The defendant is indicted for a breach of a positive statute 
of the United States. Do his counsel seriously contend that 
die president dispensed with the law in this instance ? Where 
wiQthsy find an authority of this nature vested in the presi- 
dent ? For unless they shew this, they gain nothbg by their 
argument. Among the powers and duties of the president, 
declared by the constitution, he is expressly required, " to 
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take care dukt the hiws be £uth(Ufyexecuted«'^ Tlwy irtt 
not venture to contend that this chtuse g^ves the pre g i d en t 
the rig^t of dispensinr with the laws. Does the presideist 
derive such a power from his legislative character ? Cer- 
tainly not. He has a qualified vetOy before the law passes* 
If he approves a bill, he slndl sign it; but if not, he shaO 
return it, with his objecdoia, and the bill may be passed 
into a law, without his consent. When it has become m 
law, according to the forms of the constitution, it is his du-^ 
ty to take care that it be faithfully executed. He cannot 
suspend its operation, dispense widi its application, or pre- 
vent its effect, otherwise than by the exercise of his c<m- 
stitutional power of pardoning, after conviction. If he 
could do so, he could repeal the law, and would thus in- 
vade the province assigned to ^e legislature, and become 
paramount to the other branches of ^e eovemment. To 
repeal a law, is an exertion of the same legislative power 
as to ntak^ a law ; and the legislative power, for whatever 
pui^ose exerted, can. only be exercised by the whole legis- 
lature. Tl^ president has no legislative power whatever^ 
except in approving or disapproving bills, which have been 
adopted by a mt^rity of both houses of cong^ss. 

These principles result from Ae constitution, or rather, 
they are found in the constitution itself. The constituticm* 
of the United States is a delegation of limited powers.— 
The powers delegated are not only defined with accuracy, 
but are with eqi^ caution sdlotted to different branches of 
the government. We observe, thrbughout the separation 
of the legislative, executive, and judkial powers^ a feature^ 
which renders it justly dear to the people. Hence it has 
become our b^Sast, that ours is a government of laws, and 
not of men. The judiciary surely will never give its sanc- 
tion to so gross a violation of these principles, as would 
take place if the defence which is now attempted to be made 
were allowed to prevail* • - 

If, then, the president has no power to dispense with the 
law, it follows undeniably, that his knowledge and ^)ppo* 
bationofthe offence, cannot be a justification to tlieoien- 
der. If the president has ac^d improperly, or failed in 
the execution of his duty, his conduct may be the subject 
of inquiry before another tribunal. If he has been guilty 
of crimes or misdemeanors, he is answerable upon an im- 
peachment. The defendant is answerable for his conduct 
before this court, and a jury of his country. 
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fi4s^d, fiowarcr, bytSte adverse counsel, that if the 
dc^adau t be not fuUy justified by the assent of the eitecu- 
tte to Im ofetice, yet that circumstance must operate ma- 
tcilifiy to mitigate his punhhment. If this idea be analy- 
sed, it "WiB topcar to rest upon the fallacy, which, I trust, 
I iMeve aireray sufficiently exposed. If the president has 
nd power to dispense with the law, it must follow, that an 
tastmpt to dispense with it would be altogether a void act, 
and coold not aiFord aiqr pretence of palliation or mitigation 
tDlhc offender. But the counsel say that the defendant 
w% or might have been ignorant of this, and might have 
supposed that the assent of the executive would shield him 
frooi the penalties of the law. This would be to allege ig. 
ootance of the kw as a defence ; and they might as well 
hmt urged that the defendant was ignorant of the statute 
[fl9Ql£biting military expeditions, upon which he is indict- 
ed» Some of the counsel have indeed had the hardihood 
to assert in terms, that ignorance of the law is an excuse. 
The maxim of law on this subject, undoubtedly is, that 
ignorantia Juris quod quisqut tenetur scire neminetn excusaU 
TImb rule must be as much applicable to matters which are 
urged for the purpose of palliation or extenuation, as to 
those which acre presented by way of justification or com- 
plete ttefence. Were it otherwise, the veriest Villian in so- 
ciety m^;ht escsme from justice, under the pretence that he 
waif ignorant of the law, or that he thou^t the law was 
dt^pensed with in his favour, to enable him to perpetrate 
o&nOBs prohibited to every other person. Our law does 
not reeo^be such an absurdity. Kvery man is bound to 
kopw the public laws of the land ; and if he violates them 
he does it "at his peril. Upon these principles, how does 
Ae^iroposed vindication ot the defendant appear ? Th6 
cotms^ aay that he had the countenance or the connivance 
of &e executive, in the unlawful expedition; What then ? 
I answer he was bound to know, not only the public sta- 
tute of dw United States, but also that the president has 
50 power to dispense with its provisions. The countenance, 
oreonnivance, or consent of the president, can, therefore, 
Dtither justify his conduct, nor mitigate his punishment. 
An idea wa^ thrown out by the last counsel, tfiat we were 
it)*a^ate of war with Spain, at the time the expedition was 
prepared, and that therefore the case does not come within 
the statute, which relates only to military expeditions set 
on foot against foreign states,* with whom the tJhited States 
are at peace. It would be a sufficient answer to this idea, 
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at pre^enty to siiy that rfiis is not now », questiQn befajre rti^e 
court. The inquiry at present, is simply, whether the 
matters stated by colonel Smith in his affidavit, as the tes- 
timony which the ^sent witnesses can give, are material 
to his defence. It is upon this affidavit alone that the post- 
ponement is now asked for. Colonel Smith does not state^ 
that he expects to prove any thing respecting the state of 
peace or war, by the absent witnesses. On the contrary^ 
he states that their testimony will relate entirely to other 
objects. The affidavit states that the expedition was set 
on foot with the knowledge and approbation of the presi- 
dent ; but contains not a word of a war with Spain* But 
this is not the only answer which may be given to this idem 
of war with Spain. It must appear affirmatively on our 
part, at the trial, that the United States and Spain were at, 
peace. How is this to appear ? The constitution vests the 
power of declaring war m the legislature. It is a pow;er 
given up by the states to the general government, as an at- 
tribute of the national and supreme authority. It must, 
therefore, appear from the acts of the legislature, that the 
country is at war. But, the counsel say that an actual state 
of war may exist without the declaration of congress, and 
h^ve attempted to cite instances of such wars. 

There is no instance in which the president has underta-^ 
ken to make war, but in pursuance of the provisions of the^ 
constitution and laws passed under it. He certainly has 
power to repel invasions, and suppress insurrections ; but 
even this is a power not vested in him by the constitution, 
but is expressly delegated to him by a statute. Act o£ 
Feb. 28, 1795. 

The counsel also speak of the late war with Tripoli. 
That war was also authorised by an act of the legislature* 

Paterson, J. desired Mr. Sanford to Ijiy that law be- 
fore the court, accordingly the law in voL . 6, /. 8, was. 
lianded up. 

Sanford. But the question of peace or war, is to be, 
determined by the court upon the laws themselves. The 
acts of the legislature when they make war, or cause it 
to be made by others, are like all their other acts ; public 
statutes or general laws which the courts must recognize* 
So treaties of peace made by the president, with the con- 
sent of two-thirds of the senate, arc the supreme l^ws of 
the land. The judges are bound to know judicially^ and 
to conform to these as to all other laws. It follows then,, 
that the question of peace or war, is a question of law, to 
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bt dHarmined by the statute book, and not a question of 
-fifec, to be determined, by the testimony of any man. 

The treaty between Spain and the United States, made 
te 1795 is still in force, and must remain so until it be 
Arogated by an act of the legislature, and as such is the 
Unr of the land while it remains in force, there is no 
|M>wer in this country, that can authorise an individual to 
ffet on foot a military expedition against Spain, or any of 
hfr territories. 

In Ac year 1798, when congress thought proper to enter 
iilO a partial war with France, they began by rescinding 
Afc treaties and convention, which then existed between 
ftance and the United States. 

The court will not listen to what has been said, respect- 
it^' the president's message to congress at their last ses- 
wnn, and the measures which may have been projected or 
nroposed in that body, without having been finally adopted. 
it is absurd to contend, that an individual may infringe 
dte laws at pleasure, because the legislature in their secret 
dldiberations, may have repealed the law or may have de- 
clared war. s^ 

• I do not mean to occupy the attention of the court, in 
combatting arguments or assertions like these. I have at- 
tempted to show that the testimony of the absent witnesses, 
is not material either for the purpose of justification or 
aixtigation. The case of D'Eon has been cited on the 
mher side. If that case be examined, it will be seen to 
be' a strong authority in our favor. In that case, the court 
held that diey ought to be satisfied that the witnesses were 
material; that diere had been no neglect in the party 
appljring for delay, in endeavouring to procure their atten- 
d^ce; and that there was a reasonable expectation, of 
hh being able to procure their attendance at some future 
time. 

In that case as in this, it appeared negatively that the 
witnesses were not material ; for they were not present 
when the criminal transaction was charged to have taken 
place* It is added, if their knowledge relates to any cir- 
ctuiistances, that may serve to mitigate the punishment, 
in case he should be convicted, that sort of evidence will 
not come too late after the conviction of the oflFence, and 
9mf be laid before the court by affidavit. Upon the whole, 
wy were clearly of opinion, that the putting oflF the trial 
oould not tend to advance justice, but on the contrary 
W6uld delay it. This case then is a decisive authority, to 
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shoir diat a trial 15 not ta be pot^^oncd on acc^oUAt of tbe 
absence of witaeises, who> if present^ could only f^ve evi- 
dence in mitigatioa of the ptmiahmeat ; such evidence 
would not be proper on the trial of the issue, and eetdd 
only be received by the court in its discretion after convic*- 
lion. 

The counsel who opened this argument, threw out ^m 
idea that because the jury were judges of the law as wcH 
as of the fact, they were therefore, entitled to hear aM the 
testiuKM^y which the party might offer* He attempted 
indeed to modify his position, but be did not divest it tf£ 
its absurdity* The court are judges of what is proper 
evidence to go to a jury; and unless the counsel intend 
to deny this, and insist that the jury are judges of the 
testimony which it is proper for them to receive, a posi- 
. tion which would be equally contrary to the law and prac- 
tice, I do not perceive the point o£«this argument. The 
court, in the first place, judge of the testimony which is 
to go the jurjs and the jury then judge of the fact and 
the law upon that testimony, which the court suffer thena 
to receive. 

Having thus reviewed the ideas of others, and stated 
my own, upon the question for a postponement, I now paaa 
on to consider the motion for attachment. The adverse 
counsel suppose they are entitled to the attachment as of 
course, and have cited some authorities to prove tbi^ 
point. This we deny. The proceeding by attachment 
against absent witnesses^ is undoubtedly known to the law ; 
but such an attachment never issues of course. It is a 
summary and extraordinary proceeding, which is used by 
the court in its discretion, to vindic£^ its justice smd 
. punish contempts against its authority. The only rule 
which can be laid down on the subject therefore^ is, th^ci 
the court may or may not issue the attachment in its dia* 
cretion, according to all the circumstances of the case. 
The party injured by the absence of the witness, has his 
remedy against him by action, without this extraordinary 
process of the court. When the attachment is issued, it 
is issued not for the purpose of bringing in the witness 
to testify, but in order to punish him for a contempt. 

The counsel opposed to us, have argued as if we meant 
to insist that the absent witnesses, are entitled to some 
peculiar privilege or special exemption from giving testi» 
mony. We do not contend for any such exemption ; wc 
oppose the application for attachments on other grounds. 
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II ^ JttKv«fe succeeded i» aa^r degree, in the preceding 
fftid£ 0^ argument, I hmve Aowa that ^ ttttififtony of 
ibe absent witnesses is altogether immatemly and could 
]|€itbojeceiv«d if diey w^re now present. If this be so, 
k wouid seem to be a strange absurdity, that the oouft 
should be bound of course to issue attachments against 
fersons whp are absent, who could not testify if they were 
:ptesent. And unless i deceive myself, it is now presented 
4Dtke €a^rt as a naked question, wbethei*' the court shall 
ksue the attachments of course, against absent witnesses 
who have been summoned, merely because they have been 
SBBimoned, when it appears to the court, from the states- 
Msnt af the party who calls for them, that they could not 
hv^ testified in the cause if they had ^Utended. If it be 
difcretionary in the^court, to grant or refuse the attach- 
ments, as we contend it is, this is surely a case in which 
4hey ought tg be refused. It was an abuse of the process 
of the court, to summon persons who could not be wit«- 
aesses« It would be intolerable to subject those persons 
to imprisonment, not for any purpose of justice, but 
merely beca^se they were summoned by a process, which 
issues of course^ at the pleasure of every party. 

I admit that the court have power to issue attachments, 
but they will undoubtedly exercise it in sound discretion, 
£b: fair puiposes, and to promote justice. They will take 
|a» pa dieotie hand, to enforce obedience to their process, 
^ all cases where the purposes of justice require it, and 
tta^ odier they will take equal care, that this process 
shaU never be turned to improper purposes, or employed 
t^ harrass men who know nothing of tne transaction about 
which they are summoned to testify. 

'jh addition to this, it appears that the absent witnesses 
^re not failed to attend, from any contumacy or contemp- 
tBmxs disregard of the authority of the court. There 
ire documents before the court, which exhibit the reasons 
of.their absence, aind show that they intended no contempt 
sf the court, even if their testimony had been material. 

Oolden. If the letters in the possession of the court which 
iWe not been read are alluded to, and are to be made any use^ 
of m this argument, I shall pray that they may be read. There 
acr^scmie parts of them which we think material for us, par- 
(ktriarly when one of the gentlemen who write these letters, 
fj|rs he was present, when the president of the United 
States ordered these prosecutions. 



Digitized 



by Google 



THE TRIAI. OP 



PjLTBRioir, J. It is umiecessaiy. We have the pa* 
pen before us« 

Sanford. If the court then are satisfied that no contempt 
was intended, and that the testimony they could pve, were 
they here, would be immaterial and inadmissible, this sure- 
ly is not a fit case for attachments. Another objecdcm to 
Uie ap^icalion for attachments arises from the affidavit <^ 
the service of die subpttnas. It is stated that the deponent 
tendered the sum<^ twenty dollars to each of the witncM* 
es for his expenses. This sum is insufficient, and the sei^ 
vice of the subpkenas being therefore defective, that ciiv 
cumstaace alone would exempt the witnesses from being li- 
able to attachment. A witness is not bound to attend, un- 
less the full amount of his expenses is toidered to him, A 
the time of serving the subpema. 

Paterson, J. Is there any law of cinigress on tint 
point? 

Sanford. Yes, there is a law defining the amount of 
witnesses' fees. 

Colden. This does not apply to crinunal prosecutions. 
We contend that it is not necessary to tender any diing 
to a witness in a criminal case. 

Paterson, J. What ! by the common law ? 

Emmet. Neither by common law nor by statute. The 
statute of Elizfibeth, was the first law that gave a witness 
a right to demand his expenses. 

Sanford. The whole doctrine is laid down at length, in 
Sellouts Practice, page 454. 

Paterson, J. Is there any statute on this subject by 
the United States. 

Sanford. The compensation allowed to witnesses by the 
law of the United States is ten cents per mile for going and 
returning. This, without any allowance for attendbnce, 
would amount to more than twenty dollars, in the case of 
the witnesses from Washington. In respect to the necesst* 
ty of tendering the expenses at the time of servin<* the sub- 
poenas, I conceive the law and practice of this l ate must 
govern. This must be a case in which the laws of the 
United States recognize the law of the state, as a rule ot 
decision. By the law and practice of this state it is un- 
questionably necessary to tender the expenses. Here I 
rest the argument in the han ' ' of the able counsel, who 
will succeed me. 
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t^den. The affidavit states inorc than the district attor- 
ney haft attended to. The afidavk b thai Mn Madison 
fiuoMl t»3k neither with the qusMstity near qv^it^ of the mo* 
aey, addkig that it was unnecessary to say any thmg more on 
tbeimtgcKt. 

Mdwards. The vast conoourse of pec^Ie who have constant* 
^ ar^ended these trids in every stage oi their t>rogre8S, must 
aainwce «rery intdigcait ob^srver, diat some motive odier 
dum their tsiqxntance must have produced From 

Acj o Kc i ttide discovend3le in their countensmoes, it is evident, 
mm^vtxof:^ has been attached to them, whidi their intrmsic 
Mik^ do not justify. 

. But It is miprop^ forme to be mc»« eiqdicit on idm dteii- 
fige point. The lesarz^d and mdependent eourt, before whom 
\ ajppear^ will not particulate m that g^wbg sensibiH^, 
which evidently ws^ms tlm assemUy^j they are above the 
De;achx>f party views, and will decide with wisdom and the 
purest integrity. On my part it would be highly indecorous, 
^ well as weak in the extreme, to attempt to influence its de- 
osions <m the points submitted, by calling to my aid any con« 
aideration whidi is not intimately conneaed with such a view 
of the subject, as must naturally lead to a result^ demanded 
by the strict principles of the laws of our country. 

Had the present application been made dimply for attach- 
]i^^ts against the non-attending witnesses, and exclusively 
fi)r the purpose of punuhing them for a contempt of the 
process of the court, the counsel for the United States would 
not, on this o(;casion, have troubled the court with any obser- 
vadon. In that case it would have been a matter between 
ihe United States and the witnesses. But the motion before 
the court has a double aspect. 

1st. It is a motion for attachments, to the end, that the 
i^^esses named, may be brought into court said punished 
%ir a a>ntempt. 
23. To bring them into court to testify in these causes. 
And if the motion can be sustained for these two pur- 
jgoses, $he effect will necessarily be,, that the trials must bq 
|)6stpone€t 

^ I^ will be recollected by the court, that I yesterday stated, 
than an attachment against a witness for non-attendance^ after 
loving been duly served with a subpoena, is never granted for 
ibt purpose of bringing in the witness ad testificandum^ but 
e^h^s^ely for the purjwse of punishing' \dm for a contempt. 
At^diat time some of the learned counsel for the defendant 
treated this proposition as one wholly untenable : this cir- 
cumstance led me to hope, that I should, on a discussion of 
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the question now before the court, haf^e hestfd fnOn th^m 
some remarks, iiit«n<fed to rcfidei^ my position qaestk^nable* 

But no ob«erratioB8 of the kind Which I had anticipated, 
have been made. 

I shall, however, not dismiss that point, until I shall have 
again slated, and attempted to support by authorities, the po- 
aition which I dien with iconfidence submitted to the court. 
I repeat then, that in no case do th^ courts of common law 
gcant an attaehment against a non-attending witness, who 
has been regularly subposnad, for the purpose of bringing- 
such witness into court tui teuifieartdmn ; but in such case 
the attachment is issued, exchisivek/ for the purpose of bring- 
ing him into court to answer for ^ contempt, offered to the 
court, by disobeying its pioce^s. In criminsd causes, I read-^ 
ily admit, that the pracdce of granting an attachment agains( 
a non-attending witness, subposnad on the part of the crown, 
is very antient ; but my researches have not yet brought to 
my view a single case, in whidi an attachment has been grant^ 
ed ag^st a witness, subpoenfad by the defendant in a crisni- 
nd, prosecution. 

In point of principle, however, I do not hesitate to say; 
that it is as ccmsiBtent for the court to grant mi attachment iti 
the latter, as in the former case. 

But the question still recurs is an attachment, in either 
civil or criminal causes, ever granted for the purpose of 
bringing in a witness ad testificandum f 

In the case of Bowles agamst Johnson, 1 Wm. Blackstome, 
S6, on motion for attachment against one Yerbury for not 
giving evidence at the assizes, Lee, chief justice says, *' this 
** is a new case. Attachments are a new practice, I remem- 
** ber the first motion for them." This was m Michaefanas 
Term, 22 Geo. II. 1748. 

A recurrence to the English reporters, will enable us not 
oiJy to date the birth of this practice, but to fix upon the 
very time when the fir^ travail throes took place that even- 
tually brought it into existence. In the case of Hammond v. 
Stewart, 1 Stra. 510, determined HH. Term. 8 Geo. I. cited 
also in Wyat v. Wingford, 2 Ld. Ray. 1528, and in the case of 
Daleson v. Almid, determined in the exchequer, Mich. 10 
Geo. I. a ruki to^hew cause had beep granted, but in each of 
those cases, the rule was discharged bv the court. 

In Wakefield's case, Cas. Temp. Ld. Harkwicke 2d9, de- 
termined Trin 10 Geo. II. in B. R. Ld. Harkwicke says, 
*' the way of proceeding by attachment is a new method.'' 

In the common pleas I'riii. 13 Geo. II. in the case of Huffe 
agsttBst Fowke, and in Oie casa c^^tepfaendon against Brookes, 
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reported in Barnes' Notes, BS, {Ke to^axt, in the first cine, re^ 
ibsed to grant a rule to diow came ^ and in the second, aftar 
iMviug girsmted a rule to shcyw cause, discharged the rule and 
refused to grant an attachment, saym^ that " the p^ty may 
^^ kave his action upon die stat. of the 5 Eliz. chap. 9.*' 

In the case of Ch^mum v. Pointou, Easter Term, 14 

Geo* Ih in B. R. the covrt ray, *^ tbat thb way of punishing 

^* as for a contempt, wstt new and |^:tictised onh^ in this court ; 

^ die common pleas not doing it to this day, but leaving the 

** party to his remedy on 5 Eliz. 6. 9." 2 Stra. 1 150. 

• Frbna what is said in the case of Stretch and wife ag^nat 

Wheeler, Easter Term, 37 Geo. II. CX P. Barnes, 49r, it 

may fairly be inferred, that at that time the common pleas 

had not gone into the practice adopted in the King's Bench, 

kmg before, of granting attachments for a contempt against 

mm-a^^ending witnesses. Who had been regularly subpoenad. 

In the case of Wyatt v. Wingford, the court made the rule 

iteohite for granting an attachment* This happened 2d July, 

17M. 

The origin of the practice of granting attachments against 
wttnesses in civil causes having been thus cleariy exhibited, 
i proceed to establish die proposition, that attachments are 
never granted for any other purpose than that of punishing 
the witness for a contempt* Lo^ Raymond in giving the 
opimon of die court in the case of Wyatt v. Wingford, says, 
^^ But the court in this case thought it was a good foundation 
"for an attachment ; the disobedience to the subpoena bcbg 
** a contempt to the court." Not a word is said in this case 
iiydie ccMut, or the coufnsel, that insinuates an idea that the 
attadimeat was moved for in order tobringthe witnesses into 
cmirt to testify. But diere is a dreamstance in this case 
which puts it beyond a doubt, that that could not liave been 
the purpose for whichdie motion for an attachment was made. 
OneRcdf Baiiy had been snbpeenad to attend the assizes in a 
cause in whidi Wyatt was {mdntiK, and Wingford defendant ; 
and there had been a tender to Baily of his charges ; Baily 
did not attend, whereby the plaintiff was nonsuited. This 
is the state of the csrae as reported in 2 Strange, 810, by the 
nan^ of Wyatt v. Winkeworth, but confessedly the same 
case as that reported in Lord Raymond, by the name of Wy- 
att V. Wingford. Stwdy after the cause was out of court, the 
plaintiff having been nonsuited, it must have been idle indeed 
to have moved for an attachment, if the object aimed at had 
been to bring in Baily ad testificandum. 

In the case of Stephenson v. Brooke, before cited, and the 
i cKf'Brodie v. Tickel, Barnes 35, which latter case was in 
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the common pleife, HiL 24 Geo 3^ were also cases in whic^ 
a motion for an attachment was made after nonsuit* 

To the same purpose is the case of The King v. G. Ring^^ 
B Term Rep. 585* In this case an attachment was moved 
for, and granted against Ring for not appearing at the assizes 
to testify before the grand jury against Everland and Davis, 
committed to Salisbury gaol on a charge of felony. R in g no^ 
appearing the grand jury threw out me bilL Jekyll, on the 
part of the jH^secution, moved for an attachment, and it was 
granted. 

The courts at Westminster alws^s consider the proceeding 
by way of attachment as for ^ contempt 2&z criminal pro^ctetf" 

In Ae case of Small v. Whitnell, 2 Stra. 1050, the repor- 
ter says, ^ But it appearing not to be a personal service (thai? 
** is, of the subpoena) the court hdd it not sufficient to war* 
^ r^axt^ proeteihng crimindily against him,*' (that is, the wit- 
ness.) In this case an aUadiment was moved for against si 
witness for not attondmg, being subpoenaed and havbg a shil- 
fing left# In the case 61 Chapman v. Pointou, adready cited 
for another purpo^, the court say ** that this way of punish-' 
^ ing as for ^, cpxitefiipt was new," Sec 

And so 9tri€^y is this proceedmg by *way of attachment 
|tgai||st 9 withess as Ich* a contempt, hcdden to be a criminal 
proceecting, that the affidavits and aU the other papers in die 
cauft« must be entided^ ^^Tfac Kkig v. the person ^ be at- 
**|»died." 

To dus purpose is the case of the King v. the sheriff of 
Middlesex, 3 Term, ld3. It is there said, ^^&itas<hedlda^ 
'^ vits on both akks were oititled^ Robins v. Hall, and as the 
^ rule was drawf^UpiOttUK civil skle of the court, -ad^n^ 
^^ arose whedier the proceedings wa«e properly entlded, aact 
^' the court h^t^Q^to be irregular, and that a motioa finr 
^^ an attachment in ^ ppurse of a civil suit, ought to go oq 
^ the crown side of the court, snd the affidavits entitled ^Ilie 
*^ King against the person to be attached,' because it was not 
*' a nu>tion in the cause, but^uismg out of it.'' 

Further, it is laid down in all our law books which speak on 
thb subject, that granting an s^tachment is in the discreti^ of 
the court ; but if granting an attachment for the non-»atten- 
dance of a witness be ex debits juAitiety the court can exercise 
no discretion ; they have in that case only the power to i^r 
quire whether the witness had been dulv sufapuenaed) and 
whether the non-attendance was through obstinacy or noti*— 
2 Strange, 1150, Chapman v« Pointouu ,g 

From this review of the history of attachments, as relative 
to wimesses, we are authorbed to say. 
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Ist Hmt it Tk&fear was considered, in die orig^ or pro- 

ais of this practice, either by counsel or by the court, that an 
aOachment was granted for the purpose of bringing in 
ike witness ad testificandum. 

2d. But that an attachment, if granted, was always grant* 
ed exdiisively for the purpose of punishing the witness for 
^xontempt. 

.But there is another ground on which this motion for 
attachments may be successfully resisted. 
' The court will never grant an attachment in the first in^ 
9fam:e. 

The first motion must be for a rule to show cause* 

This was the course pursued in the cases of Hammon4 
v.Stewsfft, 8 Geo. l.B. R. iStra. 5ia Dalesonand A- 
iand, lO Geo. 1. in the exchequer. Stephenson v. Brooke, 
14 St 14 G. 2. Chapman v. Pointou. Wyatt v. Wingford^ 
%Q^ 2. B. R. Stretch & wife y. Wheeler^ Barnes, 497. 27 
G. 9. I mention only the earliest cases. 

The case of Chaunt v. SmarL, 1 Bosanquet and Puller, 
47Tr. in tlw common pleas, sets this p€ttat at rest. Here the 
coi0| say, ^^ That in future the practice of this^court should 
^ be conformable to that of the King's Bench, and the rule 
^ ahontd be to show cause why the attachm^it should not 
^ issMS in all cases^ eSEcept of no&^M^ment of costs on the 
^ pratboBotary's aUocaiur,^^ 

The^molionfcuraa altachment in the first instance, is 
certunly irregular, and therefore the defendant eaa take 
nodraigby Us present motion. But it has been contended 
faf lbs counsel for the defendant, that this question, viz. 
^ Shall an attachment be granted to In'ing in a witness ad 
^Sg^dficandum f^ rests in the courts, of the United States 
Sftdie basis of the constitution. For by the 8th artiele of 
d» ameadm^its of the constitution, it is among other things 
pnyvided, ^^ That in all criminal prosecutions, the accused 
^ shall enjoy the right. Sec. to have compulsory process for 
** ebtamifng witnesses in his favour.'* That therefore it is 
the constitutional right of the defendant to have an attach- 
ment to bring in his witnesses, and that nothing short of 
an attachment will be compulsive process according to the 
true 0piritand meaning of this constitutional provision. 

The words relied on by the counsel for the defendant 
are *' To have compulsory process for obtaining witnesses 
** ki his fevour/' 

If the meaning of the word ^^ compulsory y^ here used, can 
be determined, we shall find no difficnlty in ascertaining. 
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wi A ^icfrfect pMetmn^ the S^fgret of imght which ou^t u 
be allowed; to the argument urged by the defetidant^B couH' 
•el. 

Process to compel the attendance of witnesses in crimi^ 
nal and civil causes was a kind of process well known to the 
people oi the United States long t>ef<^J*^i »*d at the ti toe 
the articles of amendment to the constitution were adopted. 
They borrow their language, their laws, and of ccmrse the 
technical terms of them, from England. 

The oidy process to compel (in the first instance) the at- 
tendance of witnesses in criminal or civil causes, known to 
the courts of common law in that country, and in this, is a 
aubpcDQa. No other process is ever issued in England but 
a aubpsena even in criminal caasea« When the parliameift 
enacted the &tatute of 7 Win. 3 cap. 3, part>7, the crown 
possessed no right to use any otiier process than a subpcena 
to compel the attendance di its witnesses. Until the m^ 
king of that statute, the prisoner eould by no process cooi^ 
pel the attendance of his witnesses. By that statute it is 
enacted, ^^ That every person who shall be indietcd for hig^ 
^ treason^ whereby any ccnrruption of Uood may be msi^ 
^^ shall have the like process . of the coxirt whwe he shait b6 
*^ tried to compel fa^ witnesses to appear for him at such 
*^ trial, as is usually gravited xo compel witnesses to iqiptsEf 
"against, him." 

In England, th^i, a subposna i$ can^mb&r^ jfMfec^s ; it is 
the otily compulsory proems (unless entering into a reeogi> 
nizance to appear at the trial be called pitKwss) providedl 
for the crown, or the prisoner, by the laws oiiAm ccmntry; 

The article in 4he constitmicm of the United fitates, re- 
lied upo» by the defendant's counsel, it is true, has no reia< 
tive clatise in it, as the statute of 7 Wm. 3. has ; for that 
says, " He shfdl have the like process of the court where hi 
*' shall be tried to compel his witnesses to appear for him 
" at such trial, as is usually granted to compel witnesses t^ 
" attend against him." 

This, however, cannot help the argument of the defend* 
ant's counsel. The constitution has not told us what that 
process shall be, but has used the word process in reference 
to obtaining witnesses. The wcM^ds,' compulscwy |»occ8«| 
are used as being terms the meaning of which was then well 
understood. It was to be process which would, accordiftg Id 
the legal notions existing in the minds of theframers of the 
constitution, be adequate to compel the attendance of the 
witnessesof the accused. • 
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Td fli« ptetfeot SKMiMnt die United SteiCm catittot um any 
ti^khat process to compel the attendmcice of witnesses on 
their behalf in criminal causes, than a subpcsna, and no one 
ktts ^ver entertained an idea, but that a subpcoa, when used 
m aiich eases, is compulsory process, or, in other words, a 
process to compel the attendance of witnesses. 

One of two things qnust have been in the intentions of 
(ke people of the United Sutes when diey adopted this a- 
BKndment : 

First. That in 2II criminal prosecutions, the accused 
iJuHiId have such compulsory process for obtaining wit- 
Msses in his favour as was dien known to our laws, and 
tt«ed lor such a purpose ; or, 

'Secondly. That a new kind of compulsory process, not 
hkherto in use in our courts, or known to our laws, for the 
Bttrpose of compelling the attendance of witnesses in be^ 
ittlf of the accused, should be provided. 

If the former was the intention, then clearly the motion 
Cmt attachments must be denied, for an attachment in our 
Urns is not known as compulsory process for obtaining wit» 
nesses, but the process of subpcena is die only process re- 
eognised by eur law for obtaining witnesses. 

If the latter was the intention of the people of die Uni« 
ted StaKes^ the amendoient relied upon has only provided 
diat the accused shall have a right to compulsory process, 
for obtaining witnesses in his favour of a new kind not 
hitherto known to our laws. The amendment not having 
Mscribed what that process shall be, not having said that 
' It' shall be an attachment, a warrant, a ca/^/W, or pointed out 
aay of its attributes other than that it is to be " comfiui* ory^* 
Aey have, therefore, left the kind of process to be desig* 
ntted and prescribed by a law of congress ; for courts of law 
cannot make a new process wholly unknown to the common 
law, and nnauthorised by act of congress, and not prescrib- 
ed by the constitution. So in article 3d, sec. 1 st, of the con« 
stitution of the United States, it is declared, that " the ju- 
** dicial power of the United States shall be vested in one 
* supreme court, and such inferior courts as the congress 
** may from time to time ordain or establish." But those 
courts must be created by act of congress before they can ex- 
ercise any of the powers conferred on them by that article 
of the constitution. So in this case, if a process, not kno¥m 
to die existing laws, be directed, In order to compel the 
attendance of the witnesses of the accused, that process 
ntust be provided and established by an act of congress. 



Digitized 



by Google 



4S THE TRIAL OF 



• But the framert of the constitution never contempbctec 
any other compulsory process than that already known U 
our laws, and constantly used, viz. a subpoena* 

If by the , expression in the amendment relied upon 
«* shaU have a right to compulsory process for obtaining 
*' witnesses in his favour,'' the defendant has a right to ai 
attachment, why was it not used in the first instance ? whj 
was a subpoma the first process that he thought proper to 
use i There is no intimation in the article relied on, that 
■die accused is first to use some other process than an at- 
tachment, i)ut it is absolute, **a right to have compulsvry 
*' process^'* and if it be th^ right of the accused to have an 
attachment at all for obtaining his witnesses, he has a right 
to have it in the onset. But if he had a right to have an 
attachment in the first instance, ex debitojtistitiai^ why did he 
pot use it ? He has been guilty of latches in not taking 
out an attachment instead of a subpcena. Had he taken 
his compulsory process in the first instance, he would on 
this day have had bis witnesses in court. But he neglect- 
ed to do this, and therefore he cannot now have the trial 
postponed for the purpose of taking out his attfichment^ that 
is, '' compulsory process for obtaining witnesses in his fa-* 
*' vour r which process, according to the construction of 
the constitution contended for by his counsel, he had an un* 
doubted right to have taken out in the first instance* 

But we resist this motion on another ground. 1 be mo- 
tion is in effect, to postpone the trial of the cause fi>r the 
reason stated, in the affidavit. Before it will be granted, the 
defendant must satisfy the court that the gentkmen named 
in it, are material witnesses ; and that he ha& been guilty of 
no laches or neglect, in omitting to do aU that he might have 
done to procure their attendance. These are principles laid 
down by the court, in the case of the King v. Le Chevalier 
D^Eon^ 3 Bur. 1513, and are founded in good sense. 

The affidavit upon which the present motion is founded^ 
appears to have been shaped with a view to these principles, 
for it states " that the defendant expects to be able to prove 
** by Mr. Madison" and others, " that the expedition and 
'^ enterprise, to which the said indictment relates, was begazi, 
** prepsU'ed,. and set on foot, with tfie knowledge and apprpba- 
** tion of the president of the United States," and " diat if 
** he had any concern in the said expedition and enterprise, 
•* it was with the approbation of the president of the United 
^ States, and the said James Madison," and *^ that he expects 
•* 19 be able to prove by the said wiuiesses, that theprosecu- 
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^ ticm against him for the said offence, charged in the said 
^ indictment, was so commenced and prosecuted by order of 
V the president of the United States, and ** that he has been 
«* informed, and doth verily believe, that James Madison and 
•*. Robert Smith are prevented from attending, by the ord^ 
•* or interposition of the president of the United States." 

^ Their testimony, it is urged, is material in two points of 
^iew. 

^ 1st. It win show that the United States were not, at the 
ipxe when the enterprise is alleged to have been set on foot, 

* at peace with Spain." 

2d. Should the court be of opinion, that it is not material 
in that respect, it is material for the purpose of showing to 

t court, the degree of criminality attached to the defen- 
t, by any agency which he may have had in beginning or 
setting on ** foot the expedition" alleged, and thereby ena- 
lifihg the court to proportion the punishment of the defen- 
dant according to the degree of his guilt. That to enable the 
defendant to obtain the testimony of these witnesses for this 
f mpose, it is necessary that he should now be furnished with 
tompulsory process ; for after a verdict of guilty^ any testi- 
mony to this purpose must be laid before the court by affida- 
vit, and the law knows of no process by which a witness can 
fie compelled to make such an affidavit. 

In support of the first proposition it is urged, that the tes- 
timony expected from these witnesses, wiU establish this as a 
fiict, that tfie United States were not, at the time when the d- 
teg^ offence is supposed to have been committed, at peace 
wSh Spam ; for it will certainly evince that *' the expedition 

* and ent^rise" referred to, '*^were began, prepared and 
••'set on foot, with the knowledge and approbation of the pre- 
adent,'' and this " approbation" necessarily implies, on the 
part of the president, an acknowledgment that the United 
States were then at war with Spain, and by the constitution 
rf die United States, the president possesses the power of 
determining whether the United States were at war or not, it! 
aaes where any aggressions and acts of hostility have been 
^^iommitted by a foreign nation upon the territory, or citizens 
of tfie United States. If the constitutional principle, which 
k assumed by the defendant's counsel, cannot be maintained, 
die first ground, viz. the materiality of this testimony in 
point of justification, must be abandoned. 

In support of this proposition, " that by the constitutioii 
•* of the United States, the president possesses the power 
** contended for," much stress has been laid on the 3d section 
#f the 2d article of the constitution. ^' He," (the president) 
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♦* shall, from time to time give to the congress, information c 
*' the state of the union." These words, it has been insisted 
give to the president the power of determining j whether th 
United States are or are not in a state of war. 

This section, if susceptible of the construction contende< 
for, must also, of necessity, give to the president the power o 
iletermining'^ after war shall have been declared by congress 
that the United States are zx. peace ; and of course of repeal 
ing the act of congress, by which war may have been de- 
clared. 

The words are, *' give to the congress information of the 
*' state of the union." 

In the 8th section of the 1st article of the constitution, i\ 
is declared, that " the congress shall have power to declare 
*' war." Here this power is given in a most explicit manner. 
But, if the construction of the 3d section of the 2d article 
be as contended for, then the constitution, in point of effect, 
reads : thus " congress shall have power to declare war, but 
** the president shall have power to determine when the Uni* 
*' ted States are at war, and when they are at peace," '* not- 
*' withstanding congress shall have declared that the United 
♦' States are at war." • 

And I ask the learned counsel, what will prevent the presi- 
dent from putting an end to a war declared by congress, the 
very next moment after it shall have been declared by them, 
provided it be true, that by stating to congress that the Uni- 
ted States are not at war, he can change the state of the coun- 
try from that of war to that of peace. Was it ever untB 
the present pressing occasion, imagined, that by making it 
the duty of an agent, to give information to his principal of 
his business^ that thereby the agent was vested with the power 
of altering the condition of the principaL 

It is undoubtedly made the duty of all the envoys of the 
United States in Europe, " from time to time, to give infor- 
*' mation of the state" of our affairs with the respective 
powers, at whose courts they represent the United States ; 
but was it ever imagined that those envoys thereby became 
invested with a power to alter the state of our politic^al rela- 
tions I The president is obliged by the constitution, to give 
to the congress information of the state of the union ; a pow- 
er to give to the congress information of the state of the 
union j and a power to declaim to congress, what is our polit- 
ical relations as to other nations in point of war or peace, are 
very distinct powers. The one regards the statement of 
fects, affecting the United States, which have occurred and 
come to the knowledge of the president ; the other regards 
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the power of determining what shall be the iegd eflfect of 
those facts, as to the poHtkal state of the nation, and its rela- 
tion to other nations. 

The framers of the constitution of the United States ap- 
pear to have perfectly well understood and duly appreciate^ 
the principles expressed by Vattel, in Book III. ch. l.sec. 
4. *' As nature has given to men the right of using force, on* 
«ly when it becomes necessary for their defence and the 
** preservation of their rights, the mference is manifest, that 
^ smce the establishment of political societies, aright so dan- 
** gerous in its exercise no longer remains with private per- 
** sons, except in those kinds of rencounters, where society 
« cannot protect or defend them." For in the congress of 
^ United St2Ltes solely said exclusively did they place the 

£wer of making- war. As it is the people who are to en- 
re the fetigues and calamities, and sustain the waste of 
Hood and treasure inseparable from war, they have confided 
fl^ power of making it to their immediate representatives. 
They have therefore declared that " the congress shall have 
** power to declare war^ grant letters of marque and reprisal, 
** and make rules concerning captures on land and water.'* 

But the wise men who framed the constitution did not 
stop here ; lest the right of making war should be claimed 
tr^die several states, they cautiously inserted in the con- 
«titution a prohibitory clause ; they declared that " no state 
** shall without the consent of congress, lay any duty of ton- 
*nage, &c. or engage in war^ unless actually invaded^ or 
** hi such imminent danger as will not admit of delay. ^^ By 
me constitution, therefore, no state can engage in war, un- 
less for th ' purpose of self-defence, and then, only when 
*• actually invaded or in such imminent danger as will not 
* admit of delay. ^^ But if the prbposition contended for by 
Ae defendant's counsel be correct, then it follows that al- 
Aough the people of the United States have conferred on 
Congress the power of declaring war, and have denied the 
jK>wer of engaging in war in any event whatever, but those 
specified in the 8th sect, of the 3d art. of the constitution, 
to every state in the union ; yet that they have, by de- 
claring that the president "shall, from time to time, give to 
*' the congress information of the state of the union," by 
necessary implication, given to him also the power of dei 
daring dia^ the United States are in a state of war, or, in 
Other words, of declaring war. That is to say, because it 
was the duty of the president to give information to the 
congress, that some Spanish troops had come int6 the ter- 
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ritory of the United States, and in a hostile manner carriei 
off the Kempers, and the president, in fulfilment of his duty 
had given to congress information of those facts, therefore 
the president did declare the United States to be at wai 
with Spain. 

To give to such a course of reasoning the semblance oi 
solidity, the gentlemen, to he consistent with themselves^ 
must go further ; for the words relied upon are imperative< 
*' He shall,'* &c. If, then, by giving to the congress inform 
nation that acts of hostility have been committed against 
the United States by Spain (and this it was his duty to do) 
he necessarily declared war, it follows, that the constitution 
has imposed upon the president the duty of declaring war 
in all cases, when acts of hostility have been committed up* 
on the territory or citizens of the United States. If giving 
informa ion of the state of the union, means stating to con- 
gress what is the existing political state of the United States 
as to war, then it follows, that he possesses the power of 
determining that our treaty with the sovereign of any na- 
tion with which we may be thus declared to be at war^ is at 
an end ; for if the United States are at war, such treaty is 
no longer obligatory. 

If, however, I should yield to the gentlemen this strange, 
and until this argument, unheard-of interpretation of the 
constitution, will it profit the defendant f Has the president 
given to congress information that the United States were 
in a state of war with Spain i Has he annoimced that our 
relation to that country has become that of war i 1 ask, 
what has he done ? Why, it is alleged that he has approved of 
this expedition, therefore the United States are at war. To 
those who are capable of being misled by such reasoning, 
any observations within the compass of my abilities to urge, 
would be urged in vain. 

But it has been asked, what if Spain should declare war 
against the United States, are not the United States defaC' 
to at war with Spain ? Would the United States, in such 
an event, be at peace with Spain : I answer, whenever such 
a case shall happen, it may then be proper to consider whe- 
ther the United States are de facto at war with Spain ; it is 
sufficient for us at present, to say, that no such case had hap- 
pened wjien the offence charged in the indictment was com- 
mitted. But should it be granted that in such a case the 
United States must be considered as being at war with 
Spain, that state of war would be produced by the declara- 
tion of war on the part of Spain, and not by the act of the 
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president in giving information too^ngress of Ae eidstence 
of {hat fact. 

But the principle contended for is as novel as it is strange. 

If we turn our attention to the practical interpretation of 
our constitution given by congress under the tw6 former 
administrations, we shall find nothing to countenance the 
construction contended for, but much to convince us that 
it is wholly untenable. On the 27th of March, 1794, con- 
gress passed an act entitled an act to provide a naval ar- 
mament* The preamble is in these words ; ^ Whereas the 
^ depredations committed by the Algerine corsairs on tKe 
*'comaierce of the United States, render it necessary that 
^ a naval force should be provided for its protection." 3d 
toU L. U. S. 24. It is here admitted by congress that 
mch depredations had been committed by the Algerine . 
corsairs, as render it necessary that a naval force should 
be provided for the protection of its commerce. And in 
sec 9, of the same act, it is enacted " that if peace shall take 
** place betwen the United States and the regency of Al- 
" giers, that no further proceedings be had under this act." 
President Washington had given to congress information of 
the state of the union in relation to depredations commit- 
ted by the Algerines, but it was not considered that his 
hxvmg given this information, de facto placed the United 
States in a state of war with those barbarians j. but con- 
gress, this notwithstanding, not only declare tliat such have 
been the depredations committed by the Algerines, but in 
the 9th sec. declare'that the United States are not at peace 
with the regency of Algiers. On the first of July, 1797, a 
time when our affairs with France wore an aspect very much 
file war, her cruisers and national ships having committed 
most unjustifiable depredations on our commerce, congress 
pused another act entitled an ^^ act to provide a naval arma- 
** ment,'' and by the 12th sec. authorised the president to 
indrease the strength of the revenue <:utters, and to cause 
them to be employed in defending the sea-coast of the 
United States, and to repel any hostility to their vessels 
committed within their jurisdiction. 

It-is in the recollection of the court that outrages on the 
part of France, unparalleled by any thing yet done by them, 
towards the United States, had been ofiered. These were 
stated by the president in a most explicit manner ; a spe- 
dal congress convened for the purpose of taking these out- 
n^s into consideration. But this congress did not deen\ 
it their duty to declare that thpse^ outrages amounted to 



Digitized 



by Google 



THE TRIAL OF 



war. The president did not imagine that he possessed th< 
power to produce that state of things called war ; and con 
gress did nothing more than to provide for the defence o 
the comn>erce of the United States, within its juri^sdiction 
The discontents between this country and France still wear- 
ing the appearance of soi approaching war, on the 28th IVf ay. 
If98, it was enacted by congress "^that the president of the 
*' United States be authorised, in the event of a declaration 
^ of war against the United States, or of actual invasion of 
<* their territor}'. by a foreign power, or of imminent danger 
*' of such an invasion discovered in his opinion to exist, be- 
** fore the next session of congress,'' to cause to be enlisted, 
&C. From this it is manifest tihat even at this time congress 
does not admit that we were at war with any foreign power* 
On the same day congress passed an act entitled *' an act 
** more effectually to protect the commerce of the United 
*' States ;" the preamble to which is in the words following^, 
viz. " Whereas armed vessels sailing under authority, or 
pretence of authority, from the Republic of France, " have 
committed depredations on the commerce of the United 
** States, and have recently captured the vessels andpropertt^ 
" of citizens thereof ^ on and near the coasts^ in violation of 
*' the law of nations^ and treaties betiveen the U. S. and the 
•' French nation^ therefore, &c Here is an admission by 
congress, that armed vessels sailing under authority^ or pre* 
tence of authority, yrom the Republic of France^ had com- 
mitted depredations on our commerce, and captured our ves- 
sels in or near our coast, in violation of the laws of na- 
tions and of treaties betwetai the U. S. and the French xxsAor* 
But what did they do I — ^^ Authorise the president to in- 
struct and direct the commanders of the armed vessels be^ 
** longing to the U. S. to take, seize, and bring into a^ 
** part of the U. S. to be proceeded against a<:cording to the 
" laws of nations, any such armed vessel which shall Aoi;^. 
** committed^ or which shall be found hovering on the coasts 
♦* of the U. S. for the purpose of committing depredations . 
♦* on vessels belonging to the citizens thereof; and sdsotore^ 
** take any ship or vessel of any citizen of the U. S. which 
** may have been captured by any such armed vessel.'' 4 vol 
120. Defence only is what they authorised, but congress 
did not even then declare that we were in a state of war. 
Sixteen days after this, congress passed another act, entitled 
•* An act to suspend the commercial intercourses between 
" the U. S, and France, and the dependencies thereof." 4 voL 
129. This act is what its title bespeaks it to be. By its ^ 
sect, it b provided **^ That if before the next session of con- 
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••'gre^, tfir government of France, and all' persons acting by 
«^or undfer their authority, shall clearly disavow, and shall 
* be found tt> refrain from the agressionSy depredations and 
*^' ha9titttie9 which have been^ and are hy them encouraged 
^"and nrnhtained^ against the vessels and other property of 
'^'the citizens of the U. S. and against their national rights 
•" and sovereignty, in violation of the faith of treaties and 
^t^€ Uruxa^ of nations^ and shall thereby,'* &c. Congress in 
iHis- section have put it on record, that the government of 
France had been hostile, %id at the time of making this act, 
^ere committing depredations upon the vessels and other 
property of the citizens of the U. S. and against their na- 
Honed rights and sovereignty y in violation of the faith of 
treaties and the laws of nations^ but still congress d&es not 
declare irar, nor admit that the U. S. are in a state of wan 

On the ^flAJanuary^ 1798; an act was passed authorise 
ing^tfae presid^tto increase the strength of the revenue 
cutters^ " for the' purpose of defence against hostilities 
" near the sea^^coast; " and on the 25th of the same month, 
6oi^;ress passed an act authorising " the connnanders and 
^ cr^wsf of any merchant vessel owned wfiolly by a citizen 
^ diereof, to oppose and defend against searches and re** 
^^ straints by the commanders and crews of any armed vet« 
^^ lel sailing under French colours, and to repel force by 
"force.** 4th vol. 148. Here again is a congressional' 
d^dacation, that *' lawle^ deppedittions and outrages^ had 
been ^ hitherto encouraged and authorised by the govern- 
*' mcnr of France, " that that gdvemment had not caused' 
\^ laxps of nations to be observed by armed French vcs- 
«ls ;l' hut no' declaration of wur, or admission of its ex* 
tstenee^ 

On the nh JtUy^ 1793, an act passed, entitled ** An act 
^ to declare the treaties heretofore concluded with France*, 
^ no.lcmger oblig^ory on the United States." On the 9tfa 
of that month ^' An act further to protect the commerce of 
die UoiitediStates:," was passed, giving td the president 
the power of *''' instructing the commander* of the pubBc 
** armed vessels employed in the service of the U. S« tO' 
^subdue, seize and take any armed French vessels,-'^ 
^and providing foir their ccmdemnation and other pur^~ 
poses." In addition to those, other acts were passed, to 
^ome'ofwfeich I' shall refer; 4 vol. L. U. S* 264, Sfl. 

But I will now close my reoNurks upon acts of comgres^; 
by^readingthefirBt s^etiovof an act passed the 2d oi Marshy 
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lY99j entitled " An act giving eventual authority to th« 
" president of the U. S. to augment the army," &c, 4 vol* 
489, by which it is enacted " That it shall be lawful for 
** the president of the U. S. in case war should break out^ 
*' between the U. S. and a foreign European power, or in. 
** case imminent danger of invasion of their territory by 
*' any such power shall, in his opinion, be discovered to 
** exist," &c« Here we have a declaration made by con- 
^ gress, and by the president of the U. S. that notwithstand- 
ing all that had hitherto happened, no war had as yet: 
*' broken out between the U» S. and France." 

What are the plain obvious inferences which press them- 
selves upon us from all these acts of congress. 1st. That* 
acts of hostility committed by a fpreign power against the 
U. S. or their citizens, do not necessarily place the coun- 
try in a state of war. 2. That acts of hostilities, though 
" outrageous, in violation of the laws of nations, andincon- 
" travention of existing treaties, " had been committed up- 
on the U. S. by a foreign nation, yet presidents Washing- 
ton and Adams never entertained an opinion, that by de- 
claring to congress the existence of these facts, they thereby 
, placed this country in a state of war. 3. That congress^ 
h^ve always considered the power of declaring war to be: 
invested exclusively in them. 4. And that such has always 
been the understanding of the fiation. 
^ But a principle still more dangerous has been advocated* 
*' That whether the U. S. be at war or at peace, is a ques-«:< 
"tionoffact, to be determined by the j jury, from facts^ 
*' which may be proved to exist in pais independent of any 
** act of congress." That is, that a jury of twelve men arc^ 
the proper constitutional judges to decide whether our na». 
tipn i3 at war or at peace, thpugh congress shall not have 
declared war, though the president shall not have s^d that 
we are in a state of war, and though war may not have been 
declared against us. 

To all this, I answer, in a few words, that to very litde. 
purpose indeed have we cautiously and expressly confided 
by pur constitution, to the representatives of the nation, 
the power of declaring war, if the peace of the nation may: 
bexompromitted by ajury, however honest and weU in* 
tctntioned. 

Wretched, supi:emely , wretched, is the condition of the. 
people of the U. S if such a power be in the hands of e- 
very jury which, j^aay be .e^apRnnelled to try a crimtnaL* 
All other civilized nations Ii«t^ intrusted that power to the: 
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sovereign of the state ; but Here a jury of twelve men, 
whether congress has declared it or not, whether the pre- 
sident has announced it or not, is copnpetent to place upon 
the records of our courts, that we are at war. To say to 
Spain, ** the United States are at war with you." What 
will not Spain be justified in doing, if this be a constitu^ 
tional mode of settling the question, and a jury by their 
verdict shall say the U. S. are at war ? May she not say 
and act accordingly : '' your nation is at war with ours ; this 
** has been declared, as appaers by the records of your 
** country, by its constituted authorities. We, therefore, 
*' will capture your vessels, enslave your citizens, bombard 
** and sack your towns, and slaughter your inhabitants.** 
Thus she will have a right to say to us, and thus may she 
lawfully treat us. 

Nor can the admission of this testimony be sustained on 
the second ground. What have the jury to do with the 
question, — *' what is the degree of the defendant's crimi- 
ndlity ? They are to determine whether he is guilty of the 
crime charged, but they are not to decide whether there 
be any mitigating circumstance which ought to lessen the 
punishment. The court exclusively must setde this ques- 
tion. The authorities cited by the counsel for the defend- 
ant do not at all support the admission on the ground which 
is here contended. 

In the case of the King v. Lord Anglesea, the court per- 
mitted the counsel for the crown to go into evidence calcu- 
lated to show that Lord Anglesea sought after an oppor- 
tunity, and persisted in the pursuit of the purpose eventu- 
ally accomplished ; and it certainly was very proper, when 
attempting to show the nature of the crime charged upon 
the prisoner, to adopt such a course of proceeding, when 
the precise nature of the crime committed could not other- 
wise be ascertained to the jury. 

The cases from 1 M'Nally, 320, ,321, 322, 323, by 
no means favour the gentlemen opposed to me. They on- 
ly estat^sh this rational principle, that the prisoner may 
call witnesses to his- goad character^ and that the witnesses 
so €alled^ ^o^y i^ *"^^ cases^ relate particular facts within 
their knowledge^ which have induced the good opinion en» 
tertained by them. Thus Lord Kenyon expressed himself 
in the case of the King v. Thelwal, at a spepial commis- 
sion of oyer and terminer^ in 1793, at the Old Bailey^ a^ 
follows : *' An affectionate and warm evidence of character, 
•^ when collected together, shwW make a strong impressioa 
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^^^gc^er in evld^ce ^are ^lititkd to credit, tbsir testmony 
^^ should Mve gi;eat wei^t with the jury ; " and^sacb .evi- 
^clence k ^ the 9^17 natuteof th»ii|;s relevant. If the chacacr 
tciT^cif the prisoner iiasah^aya beem iair, it is certainly'' leaa 
jptpbsible that Jae should have codnmitted the crime charge4» 
Shan if hi$ character had heemiotoriously had. As to die 
i»(ditary remark of Judge Down, in the case of tthe King v# 
Mockkr, it atmds alone, jonsMpported by any authority, or 
.ev« the dictum of a sin^^e advocate or demeatary mritter* 

The testimony offered, jthen, if th^re is any wei^t in thi« 
reasoning, is wholfy irrelevant. If Mr. Madison and the 
lOthc^ ^{iritiiesses were bow here, and sworn in diis caiise^ thejr 
woujidnotbe|>ermittedto give in evidence to the jury, aajr 
of the facts alleged in C^^midi's affidavit ; because they 
would -not tend to show that the defendant was not guilty. 
The president of the U* S. possesses no power to dispense 
with the laws, but, on the other hand, is bound by his officid 
oath to preserve tbem inviolate, and to defend the cimstitu- 
tion of the U. States. 

But it is incumbent on the defendant to show thsft he teis 
been guilty of no laches or neglect in his endeavours to pro-^ ' 
cure the attendance of the wimesses. Has the defendanl: 
done hk duty in this particular? He has served subpoenaa^ 
on his witimses, he has tendered to them twenty dollars^ 
The distsmce from the city of Washington to this place kr - 
240 miles. By the 6th sect, of the act, passed 28th Februmi 
aryy 1 799, it is enacted *♦ that the compensation to jurors tfiitj 
** witnesses, in the courts of theUnited States, shafl be as**-. 
** lows : to wit, to each grand and other juror, for eadi day * 
** he shall attend in court, one dollar and twcnty^^five cents ? 
•^Mid for travelling ecpenses, at the rate of five cents per 
^ mile frcan theb* itspective places of abode to the place where 
** the court is holden, and the like allowance for returaingu'' 

This compensation, we contend, the witnesses were ai- 
titled to receive before they stated from Washington. The 
law imposes no obligation upon a witness to g^e a credit to 
the def^dant. A witness, by die subpcuia, is caied upon to 
leave his business, to travel to the place of holding the rourt, 
mkl to remain there untilthe cause is decided cm* he is dis- 
missed* But is the witness compellable to do this tmtil Jit 
receives his compensation f The words are ^ the compem 
^^ satiOB to witnesses in the courts of the U. S. skdl be," 800; 
In Eng^d, since the stamte of 5 Elizabeth, ch. 9u jdo wit?, 
ness, untfl his reasonable expenses are tendfsrad to him, it 
bound to appear at all; nor^ if he appears,^ ia JbeJbQundto 
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OM^ Co^ess, however, hat not left this questioti, ^ whut 

ed titaitfive<:eQts « mile fi»r^iog to, and the ssme for retimi- 
iag from, court, sluUl be the compensation to whidi he sh^ 
bf entitied. But if die mtnesses are hoklen by law to attend 
viilKNit tfits cofl^cma^on being first paid^ bow are tbey ever 
toubCuak? How, butbjrsuUT Andif the wkness, through 
fy is imsMete att^d, is he nofwithstanduig tobe ad* 
guaky of a contempt ? 
I quesuon as to the construcdonof the statute of 5 £Rz» 
m tins regard, came before die court^ of Common 
m the case of FuQerir. Prentice, 1 H. Btt:. 49, on a 
l^^lioii for an attachment. But the court refused the attach* 
mm^ na^rmg, ^^ that it might afford a dangerous precedent, 
^^\ff whtdi witnesses coming from their places of abode to 
^^attend at triab, might be deprived of uie re*payment of 
^'^^iiiAr necessmy expenses $ the whole of which, as well of 
^ibra* going to die place of trial, as of dieir return finpm it, 
^ and subo during their necessary stay there, ou^ to be ten-* 
^mared to Aem, at the time oi serving the subpcena, other- 
^ wise an stttaduiMnt would not tie*" And yet in that case^ 
S|.,Qd(L bad been given to the witness, and a promise 
made to bear all her expenses, and a place was taken for her 
in the atage, and she had promised that she would go, but 
iphen the stage calkd dbe refused to go, and confined herself 
IB her house* 

The statute of Eliz* is substantially the same as the act of 
congress. By the former it is enacted >^ that if any person 
^lipcm whom process shall be served to testify or depose, 
^ and having tendered to him such reasonaUe sum of mo* 
^mey fin: his or dieir costs and charges." Suppose the 
words in that act had been, ^^ tendered and paid to him 
^ toil cents per mile for his costs said charges," &c. would 
Qot diat ^atute, if thus expressed, have, in effect, declared 
that ten cents per mile should be the compensation to the wit- 
iliss? What are the words of the act of congress ? " The 
^ compensation to iuroi^s and witnesses in the courts of the 
^^ United States, shall be," &c. Compensadon necessarily 
in^es satis&ction or payment for something done, or to be 
done by the witnesses. Before the statute of Eliz. no law . 
existed ^ which witnesses could insist on payment of their 
reasooaUe costs and charges. Confi;ress by this act h^ive pro- 
vided diat they shall be compaisatedfor their costs and ohar- 
,|SS, and, to put to sleep aU controversy about what should be 
can^dered as reasonable costs and cbaorges, have said, it shall' 
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be ten cent* per mile, &c. The right of a witness to cotnpei 
nation, and the amount of compensation are both settled b 
the act of congress, and by necessary implication. The dut 
of the party who serves process on the witness, is also settlec 
for the act says what the compensation shall be, but it is n 
compensation if it is not paid. Was it not, therefore, th 
dut}'^ of the person in whose behalf the witness was servec 
with process, to have tendered or paid the ten cents per mile 
if he intended, in case the witness did not appear, to proceed 
against him for a contempt. But the compensation has not 
been paid or tendered to the witnesses, nor does the affidavit 
of the person who served the subpoena help the gentlemen 
over this difficult}'. He says that he offered Mr. Madison 
more, but that he observed that it would be to no purpose. 
In the case of Fuller v. Prentice 2s. 6d. was tendered to the 
witness, a promise was made to bear her expenses, a place 
was taken for her in the stage-coach, she promised to go, and 
tnore money was offered, and yet an attachment was refused. 
On no principle, therefore, can an attachment be issued 
s^nst Mr. Madison. 

An attachment for the purpose of bringing in a witness rwf 
tBBttficandum^ is neVer grant^d^ '' 

The article of amendment to the constitution has institut-' 
cd no new compulsory process. 

The testimony which the witnesses named could give, if 
present, 2& stated in the defendant's affidavit, is wholly irrele- 
vant, and the motion for an attachment is premature. 

Wednesday^ July 16, 1806, 
Some desultory conversation arose at the bar, when the 
argument proceeded : — 

Emmet. The counsel for the prosecution, who last ad- 
dressed the court, adverted to the interest and anxiety 
which, from the number and respectability of the andi^ice, 
it is manifest that this cause has excited in the public 
mind ; and he was pleased to intimate, that he had it in his 
power to assign a motive for this general solicitude, totally 
different from the actual importance of the prosecution.— 
To me, I confess, it appears, that the novelty and nature 
of the questions heretofore agitated, and those likely here- 
after to arise in the course of these trials, are fully sufficient 
to fix the public attention upon the proceedings of this 
court. You are making precedents in criminal jurispru- 
dence, the influence of which may hereafter be very great' 
and extensive ; and you are doing so under the judiciar^* 
system of the United States, where precedents of that ts/ 
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^^ ^^' ^^ ^^ means common. Besides the enterprise, 
w^ith which the defendant is supposed to be connected, is in, 
Itself calculated to awaken in his favour the most general 
sympathy and interest. It was therefore hardly worth the 
learned counsel's while to hint, with some appearance of se* 
verity and censure, at any extrinsic inducements for the 
portion of attention, that the public may bestow upon our 
poceedings. But if in doing so, and if by the motive 
which he did not think proper to assign or specify, he in- 
tended to allude to any thing in the conduct of the defen- 
dtot's counsel, as one of them, standing in a ver}^ cxtraor- 
&aary and delicate situation, I intreat the indulgence of 
the court, while I say a few words about myself. 
, Attached as I am by the Strongest connection to those . 
pinciples, which placed the present administration in pow- 
er ; feeling for the members who compose it the sincerest 
esteem ; and wishing to see them exalted on the highest 
pinnule of respect, it will be with extreme reluctance and 
personal pain, that I shall perhaps, in the course of these 
proceedings^ press inferences or facts, somewhat derogato- 
ry to that dignified and honourable reputation, which they 
hat^ naiost deservedly acquired. In the present cause, how- 
ever, no sentiment of private respect or public feeling can 
he permitted to interfere with the discharge of my profes- 
sional duty. Colonel Smith has done me the honor of 
.thinking that my exertions may be useful to him in the 
conduct of his defence ; and surely there is nothing in the 
diaracterof that gendeman, nor even in the fact with which 
he is charged, that could justify my withholding those exer- 
tions ; more especially, since (if those things which he has 
statted to me in private, and sworn to in court, shall be proved 
on his trial) I cannot but consider him as "a man more sin- 
** ned agakist than sinning." The learned counsel, however, 
nay rest assured, that although I shall earnestly urge whate- 
^ret I conceive pertinent and necessary to my client's defence, 
I shall not be induced by any wish of exalting my own charac- 
ter^ or acquiring the favour of any party or description of men, 
tp wound the feelings of those whom I respect, or to urge 
what B^ay be unpleasant to them, farther than is indispensably 
*Bcesaary. I have no wish through this trial to excite un- 
fiyoifrable impressions against anyone ; on the contrary, 
lapst gladly would I efase all memorials of it from the records 
qiJim court, and blot OHt from the public mind all rem^m- 
Infmceiqf it, aodofithe transactions to Which it has given rise. 
Wha$ iirr^^tijpk m^4ve& a;uufte4 i^t^ be^ commen<;;ed X cannot 
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ffvesvaat to divme ; but it is the onl^ error tkat I i&«tine^e«rto 
impute to die administratioa ; for as t(> the part they took, a<^ 
cordiiig to my client^s statementy in the enterprise, lor as- 
eisting which he standa indicted^ I trust, befiMre I conclude, I 
shall evince na^elf to be not onfy the deiEender c^ CoL Smicfa^ 
but ol the govenMpnit itacl£ The court mSt pardcm. my 
haTing spoken, thus much of n^rself^ but I conceired tbw 
explamtion due t* the- peculiarity o£ my situation,, and to the? 
exttmt of my oUigatioiis to those whoiis friendship has eon* 
tribulisd to place me in a situimcm sa pecuHar« 1 shafi ncmr 
proceed to the matter before the court. 

The affidavits, on iphich these motions must be decided^ 
are, I apprehend, perfectly consistent with each other. CoL 
Smith considers the gentlemen at Washington as material 
witnesses for his defence^ and assigns his reasons for diat 
opiniouvby specifying the fs^cts which he expects to pro'v>e 
£Rom their testimoa^^^ These reasons are not remoYed hy 
Mxv Saftdfordr's affidavilu which does not controvert or 
doubt any o£ the fiicts specified ; but merely says^ in gene^f 
lai tenns^ that he doe»not coacfiii^ the witaesaDs^tabe arn^ 
teiJiaU I trust I* tibeSl be Mo when we sbdl have cobeht to 
the. discussion of that question, to oonvkiee die court 98 
dirir mat^ality. I propose, wi h its permission, to argiie^ 
first, the motion for the attachment, and. secondly, that for 
putting^ofF' the trisd< 

The counael for the pros«rcution have displayed velrf 
con^derable lesffntngiand research i|i tracing the history and 
progrete of attachments against witnesses in England ; but 
they will allow me to say^ tliat their learning and researcb 
have no applieation to the law oa that subject, as it exi^^ ^ 
in America* The counsel who spoke last, prc^essed tode^ 
tail what he called die ^ travail throes" of the measure f 
but as fiar as relates to the judiciary of the United States'^ 
it had, in this country, no travail throes $ it is derived^iioaK 
the constitution, the head of our laws ; and like the ede« 
brated offspring of the head, it was consummate at its birdi* 
We claim the process of attachment to compel the tttett- - 
dance of witnesses, as a matter of right, by virtue of the 
dth article in addition to and amendment of the con&titu* 
tion (Graydon's Digc»t xvii. printed as article 8th) which 
says, that in adl criminal prosecutions, the accused Aaji 
have compulsory process for obtsuning witnesses in his b^ 
vour. By the 14th seic. of the general judieiaiy act, paised^ 
September 24th, 1789 (Grayd. Digest, 243) which gives to 
the courts of the United States the power ^ to issue writs 
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^'<3$ 9dfm ifaif^ft^ habeas corpus, and nil other i»rit9 not i^tedaOy 
<* J^m fi iil ed /br by statutCy nbhich may be necevtary for the exeTei%e 
<* ^tktir ^e^iecttvejuriadictionay and agreeable to the ftriTici/ileB and 
^mmge% of law ;'* and lastljr, by the sixth "section of the act of 2d 
Ahroh, 1793, (GrayM. Digest p. 356) which provides that **sub- 
*^|^<fcflas tot Mtnesses Mrho may be reqtdred to attend a court ef 
^tte tJiiJted States in any district thereof, may run into any other 
^^tesetJct.*^' These provii^ns fisrm a* sttiking difference between 
4ie £ng;C^h and the American law. It may be, as the leamod 
HfllRftisel contends, that in England the granting of an attachment 
1l6i0t^€dilnary with the court, winch may refim it, or issue it for 
^tat pistpost of vindicating its own dignity. In that country the 

Cty accused was for a long time whc^y vmprotected ; he could 
•^casnine his. witnesses on oath, and had no mea|is for compel** 
■Wt^ tl^ir^attendance. It was not before the 7 W. 3. c. 3. that 
compulsory process for witnesses, was given to the accused ; 
; act was expressly confined to cases where the judgment would 
corruption of blood ; and that is the only law, even to this 
t^j "which gives such process in any criminal case whatever.*-* 
hit I Arm, c 9. enacts that witnesses for the prisoner shall i>e 
^Bwmi, and under the equity of that s^tute, if I may say so, the 
^eouAs have, in other criminal cases, awarded compulsory process; 
*4tet they have con^dered themselves entitled to exercise their dis-* 
'tfre^cm a» to grandng attachments. I therefore broadly contend, 
itiuit although in Eng^land the subject, when accused, may not have 
'A i%ht to compulsory process, yet in America the citizen has it 
^tffediPed to him by the highest authorities, the ccmstitution and 
laws of congress : and I here claim the attachment as the right of 
JBVdient. 

r The opposite coimsel have endeavoured to entangle us by rai- 
'jix^ a ^stinctidn that we are not entided to an attachment on i^ 
'general affidavit. In answer to that objection, it may be observed 
"Wit out affidavit is special, and states sufficient to show the im-> 
IfortSnce of the tesdmony expected from those gendemen. That 
-l^iie I shall discuss at large, in ai]|^g the motion for putting 
, «ff the trial ; but, postponing it until then, I shall here insist that 
,-W^^^ ^titled to have this motion granted, even on a general af« 
-t^iWTt, and that it is not necessary to state any thing respecting 
:4ii6 nature of the evidence they may give. An attachment is our 
..48^2 the ordering of it must therefore be as much a matter of 
^foinrse,^ as the issuing of a subpoena. Were I to apply to the offi- 
^mpt of the court for a subpoena, should I be stopped by an mquiry 
'jttTiis part, how far the vntness v»ras material ? Certainly not t 
;*f^en I come then into this court, and ask for what is eqwdlymy 
■Tight, and ought to be as much a matter of course, shall I be stop- 
'^M hf interrogatories, which it could be necessary to answer, only 
Til were applymg for a writ, that the court might, in its discre* 
-Heo, either grant or refuse? We have abpwn that the witnesse*^ 

i, 
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have dsobeyed the process of the court by non-attetidanee. Witi 
regard to them, subpoena is aot a compulsory process, and w< 
therefore ask, under the 6th article of the amendments oT the cox^ 
stitution, and the 14th secdon of the judiciary act, for a praces^ 
that will comfiel their attendance. This process, "agreeably tic 
" the principles and usages of law," is an attachment ; and an afii- 
^vit of the' service of the subpcena, with the absence of the wit- 
ness, without a sufficient excuse, is sdl that can be requisite for 
the success of our application. 

The counsel on the other side have told us, that we are only en- 
titled to a conditional rule in the first instsmce. If that shoHld bb 
the o|nnion of the court, it will only influence the manner of mak- 
ing out the order, and cause us to accept of a rule to show- cause ; 
it would make no difference to us, except so far as it might delay 
our trial ; but, from the probability of that delay, arises an irresis- 
tible objection to a conditional order, that it would prevent a si>cedy 
trial. By the 6th article of the amendments to the constitution^ 
already quoted, the accused shall enjoy the right to a speedy 
trial ; for the purpose of which he shall have compulsory process 
to obtain the attendance of his witnesses. That process^ then, 
ought to be modified, so as to be consistent with, and to procure a 
speedy trial. Here also, the authorities from the English lair 
books become inapphcable, if the counsel for the prosecution arie 
right in the position for which they have principally contended ; 
because the granting of the attachment in that country, is, as they 
say, a matter of discretion ; in America it is a matter of right } 
and surely those authorities that refer only to questions of discre« 
tioH, can have no bearing on a question of constitutional right. If 
the process were only issued to vindicate the dignity of the courts 
it might proceed by slow degrees, and begin with a conditionjd 
rule ; but there are not the same motives, nor is there the same 
power to interposie that delay between the right of the accused, to 
a speedy trial, and his right to compel the attendance of his wit- 
nesses. That dilatory rule b only authorised or required, where 
the matter to be ultimately decided upon, rests in the disctetion of 
the court. 

But it is said that we did not tender to the witnesses the neces- 
sary expenses ; that we were five dollars short of the precise sum. 
Is this Mr. Madison's objection, or will he feel grateful to those 
who urge it on his behalf? I presume not, for he has expressly dis- 
claimed it. Jhe tender was twenty dollars in the first instance, 
and a further offer to pay all his expenses ; and the affidavit of 
service states, that on this ofier being n^iade, the secretary of state 
replied, it was unnecessary saying any thing more on that subject,* 
thereby undoubtedly waiving the benefit of an insufficiency in the 
tender, if under any circumstances, advantage could be taken of 
it. 
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. . ^r^ truth, however, is that the objection would not avail them 
eywi ia Eingland. THe cases cited by th^ opposite counsel are all 
VKipU actions, and the necessity of tendering to witnesses their 
q^KCDAes,^ at the time of serving the subpoena, was created by 
the 5 £liz. cap. 9. sec. 12. which relates only to such suits*— 
i» criminal cases no tender was ever held to be necessary . 

Pax£ASon, J. Is there not good reason for that, when the de- 
%dant would not be entitled to any process at all ? 

Mmmet. The observation is certainly correct. The statute 
VW -passed when persons accused were in no case entitled to such 
^oy^ss ; and it could not be within the purview of the law, to 
itttke them, tender money on service of a process, to which they 
i^Qre in no respect entitled. In criminal cases it is perfectly set- 
fled, that witnesses, are bound to attend. Hawk. Pleas of the 
Crown B. 2. ch. 46. sec 173. is explicit on this point---." It 
^ ajseins that in civil proceedings a witness is not obliged to at- 
^jtod, unless his expenses are tendered to him, pursuant to 5 

* miz. c. 9. and if after such tender he ne^ect to appear, he 
•J.Baay be fined according to the directions of that statute, pr pun- 
" ifthod by attachment for a contempt of the court, as the dr- 
^ cumstances of the case shall appear to be. But in criminal pro- 
*^ ceecUngs the demands of public justice, supersede every consi* 
** diction of private inconvenience ; and witnesses are bound un- 

* conditionally, to attend the trial upon which they may be sum- 
^Qioned, and be bound over to give their evidence." 

Paterson, J. You say that the defendant is entitled to com- 
]|ulsory process, as of right. Is there any statute of the United 
States, which makes the tender of expenses to the witness on the 
lerrice of the subpoena necessary ? 

JSmmet, I apprehend not ; and in that respect there is a very 
n^anifest difference between the English and the United States^ 
few?- By the statute of Eliz. a tender is necessary from the ex- 
yiiess words of the act ; and those words have regulated the de- 
dans of the English courts. By the United States' act of the 
^8th February, 1799, sec. 6. (Grayd. Dig. 260.) a comfiemation to 
witnesses is regulated, at the rate of 5 cents a mile for travelling, 
9P4 si '25 cts. for every day's attendance in court. It struck me 
on reading that law, that those sums of money were to be paid to 
witnesses, as to jurors, by the United States, and not by the defen- 
dsmts ; and on inquiring as to the practice, I find that the officers 
rfthe court are not agreed. On this point, therefore, the court 
must form its own conclusion. But from whatever quarter the, 
compensation should come, jurors and witnesses are by the law put^ 
iipon.the same footing : Would a juror, when^ summoned, be per- 
mitted to say, I will not obey the process of the court, because I 
have no tender of my expenses ? Certainly not. ^ By what con- 
struction of the act, then, can that objection lie in the mouth of 
a witness ? 
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pATZiisow, T. Has ^re been any dediion under this static 
on the ground of tender ? 

Emmet, I answer, perhaps without sufficient infonnation, not— 
tX least, not to ray knowledge. But when I coufde this law witl 
the article in the amendments to the constitution, which says t 
witness must attend, I think he can claim no right to a previoui 
tender of his expenses ; but must perform the service of attend* 
ing, and in case of non*payment, he becomes entitled to his ac- 
tion for the compensation. ^ 

Another quesdon has been raised ; it has been inftimiated ra- 
ther than explicitly expressed, by one of the counsel for the pio** 
secution, that those witnesses could not be coerced to appear. If 
hereby is meant to be asserted any peculiar privilege of office, 
certainly, such claim cannot be made by Dr. Thornton or Mr, 
Wagner. Nor is there such a privilege attached to any of theof* 
fices held by the other witnesses. It is a strange doctrine in this 
free country, where the constitution and laws have accurately 
marked out the rights and privileges belonging to every office. Pri- 
vileges of exemption from those duties to which every cidaen 
is liable as such, must be clearly shown, and the law, by whkh 
they are authorised, must be produced. 

Paterson, J. You may save yourself the trouble of argtung 
that point ; the witnesses may undoubtedly be compelled to ap- 
pear. 

Emmeu Another question has been stated ; can the witnesses 
be compelled, or would they be authorised to disclose the secrets 
of state ? No law-book that I have ever read or heard of, mentions 
such a privilege as belonging to public officers, though it is uni* 
formly allowed to lawyei*s and attomies. But in this case another 
answer is also ol^vious. If the concurrence of the pre^dent in 
those matters, with which Col. SmiUi stands charged, be a secret 
of state, for the keeping of which there is a lawful privilege, it 
must be because such concurrence was within the legal sphere 
of the president's duties. If that be the case, let it be remember- 
ed, when I shall argue that the concurrence of the presidait wouW 
form a justification for my client ; at present I shall^irge it thus : 
if the concurrence of the president was within the legal sphere of 
his duties, the legality of his conduct will justify those who acted 
by his concurrence ; of course, the court vdll help us to the ^< 
most in availing ourselves of a legal and adequate defence ; and 
will, at least, bring the witnesses into court, to try whether they 
will decline answering what if they do answer, must acquit u^. 
On the other hand, if such concurrence be not within the legal 
sphere of the president's duty, then as to that, ndther he nor the 
witnesses can have any legal privilege in right of his or their of- 
fices. Supposing the witnesses are not bound to divulge the se- 
' cretsof government, let them, at least, declare wl^tber therebe- 
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4M7 teereto ^ geverame&t «O0^iected v^tbe measure fcr which 
Col« Smith stands indicted. 

But it is also urged thajt ^e witnesses could not be forced to 
•nswcT questions that might criminate themselves. No; but 
€iere is nething in that argument that should prevent their being 
brou^t into court, to see whetlier they will make an objection 
^rtiichthef certainly may waive. In truth, however, CoL Smith's 
tffidaidt does not lay us open to that argument ; for it does not 
charge any one with approving of that expedition, but the presi- 
dent aad secretary of state. Now, Mr. Madison may be called to 
ptove the conduct of the president, and the other witnesses to 
)fOve the conduct of Mr. Madison. 

Patkrson, J. Would Mr. Madison be liable to a prosecution, 
if be answered that the conduct of Col. Smith was with liis know- 
ledger or knowledge and consent of the president ? 
- £mmef. If the view I shall hereafter take of the statute be 
wirrect, he certainly would^not. 

Another drcumstance has been mentioned; that those gentle- 
men have offered to be examined under a commission, and the 
court was pleased to express some surprise that such an arrange- 
ment had not been before thought of. With the utmost deference, 
I beg leave to answer, that the circumstance was adverted to ; 
but neither the defendant nor his coimsel are willing to accede to 
that arrangement. For my own part, I declare, that except upon 
«Ofne very extraordinary occasion, which I cannot now foresee, I 
never will consent to examine a wimess under a commission in a 
criminal case, if his attendance on the trial can be forced. Even 
in civil causes, I have more than once had occasion to lament the 
inroads that are made upon oral testimony, by the increased use of 
written depositions ; and I am convinced that the latter frequently 
prevent the discovery of truth. Every one knows, that when a 
witness is examined in open court, the manner in which he an- 
swers, and the manner in which he declines to answer, are mat- 
ters of public observation ; and that cross-examination may draw 
out more than could be obtained by studied and written answers 
to written interrogatories. It is the wish of my client that this 
case shall be made as clear as possible ; that the tinith shall ho 
eriscerated and brought into piiblic view ; that the allegations of 
the defendant, aud the testimony of the witnesses may be com- 
Jiared and judged of by the jury and the public. 

The advantages of oral testimony over written depositions, arc 
80 strikingly set forth by Sir Matthew Hale, in his history of the 
common law, (vol. 2. ch. xii. p. 145.) that I shall beg leave to 
T^ead a short extract from it ; as, perhaps, if the same reasons 
Were assigned by myself, they might be supposed to have some 
•personal allusions. 
■ ^ ^ The c?;cellency of this open course of evidence to the jury, 
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« ]n|yreseince of Ac judge, jury, parties and coimsd, and even cidf'^ 
« the adverse witnesses, appears in these particulars : 

" Ist. That it is openly, and not in private before a ccimtiis- 
" sioner or two, and a couple of clerks ; where oftentimes wit- 
<* nesses will deliver that which they will be ashamed to testify 
^ publicly. 

" 2dly. That it is ore tenuB^ personally, and not in writing' ; 
" wherein oftentimes, yea too often, a crafty clerk, commission- 
" er or examiner, will make a witness speak what he truly never 
*' meant, by dressing of it up in his own terms, phrases and ex* 
** pressions. Whereas, on the other hand, many times the very 
" manner of delivering testimony, mil give a probable indicatic^i 
<' whether the witness speaks truly or falsely. And by tliis means 
** also, he has an opportunity to correct, amend, or explain his tes- 
*' timony, upon further questioning with him ; which he can never 
" have, after a deposition is set down in writing. 

" 3dly. That by this course of personal and open examination^ 
'' there is opportunity for all persons concerned, viz. the judge^ 
" or any of the jury or parties, or their counsel or attomies, to pro- 
'f pound occasional questions, which beats and boults out the truth 
*' much better, than when the witness only delivers a formal se- 
^' ries of his knowledge without being interrogated. And on the 
"other side, preparatory, limited, and formal interrogatories in. 
^ writing, preclude this way of occasional interrogations ; and the 
** best metlKxi of searching and sifting out the truth, is choaked 
*and suppressed. 

" 4thly. Also by this personal appearance and testimony of 
^ witnesses, there is opportunity of confronting the adverse wit- 
*< nesses ; of observing the contradiction of witoesses, sometimes 
^* of the same side ; and by this means great opportunities are 
^ gained, for the true and clear discovery of the truth. 

" 5thly. And ftirther, the very quality, carriage, age, condition, 
** and place of commorance of the witnesses, are by this means,. 
" plainly and evidently set forth to the court and the jury ; where- 
" by tlie judge and jurors may have full information of them ; and 
^' the jurors, as they see cause, may give the more or less credit 
" to their testimony." 

There is another objection to taking the depositicwisof witnesses 
by commission in criminal cases, which I tiiink irresistible ; if 
the witnesses swear falsely, how are they to be indicted for per- 
jury ? In urging this argument, I can have no allusion to the wit-' 
nesses, who have offered to be thus examined ; but this case is 
so conspicuous and important, that every part of its proceedings 
may hereafter become a precedent ; and in tliis case the prece- 
dent might give rise to a very dangerous practice. I therefore 
feel that I should not only be doing injustice to my client, but 
also injury to the general administration of justice, if I censented 
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to^p^lfoth/er mode of tatdngthetesthnony of those^^tlementluai 
invn xHice before the jury. 

We come now to the most important question ; the mateiiaM- 
tjr tdr the testimony expected from those witnesses. So far as re- 
lates to the attachment, I trust! have already convinced the court, 
that it ought to be laid out of consideration ; that process being 
a laatter of right. The witnesses are in contempt ; when they 
ooftSkG forward to purge themselves of that contempt, then and not 
before, ought the nature of their evidence ]to be taken into consid- 
onation. I deem it, however, to be the most important of all ques- 
tions raised in this cause ; since the counsel for the prosecution 
resist our application to put off the trial, on their allegation that 
flic testimony is immaterial. The remainder of my observations 
thall therefore, be directed to the support of that application. 

The facts, which we hope to prove by those witnesses, are very 
material, either for a complete defence or for mitigation of pun- 
ishment ; and in either case we have a right to ask for compulso- 
ry process to bring them into court, and for the postponement of 
the.txial till they do come. It cannot be expected of us that we 
should, in this stage of the proceedings, disclose our defence, and 
g^ve the opposite side advantage of a detailed argument upon the 
application of our evidence. We shall do enough, if we show by 
a general view of the subject, that those facts may be applicable 
to our case either in justification or in mitigation of punishment. 
First as to justification. The purport of a constitution, is to de- 
fine the duties of the constituted authorities, to prevent their usur- 
pations or collisions, and to limit.the powers of public officers, in 
order to protect the people from their encroachments. It seems 
to me, therefore, that the fair construction of our constitution, as 
to the right of declaring war, is that the executive shall be con- 
trouled, and deprived of that baneful prerogative, which is exercis- 
ed by the chief magistrate of England. If the president under- 
take to declare war, he becomes undoubtedly and justly liable to 
impeachment ; but it is too harsh a construction of the constitu- 
tion, to say that it has any reference to the conduct of an individual 
acting bona fide under the president, and by his authority, in times 
and circumstances such as those when general Miranda's expedi- 
tion was set on foot. No subordinate officer or private person act- 
ing by the president's authority, falls within the purview of the 
constitution, or becomes criminal, unless by knowingly and inten- 
tionally assisting to violate its provisions, he should involve himself 
in the guilt of his principal. Where, therefore, the situation of 
the country affords a reasonable ground for supposing that a war 
with some foreign power, may speedily break out, I submit that 
the subordinate agent, who, Avith the knowledge and under the di- 
tections of the president, provides or prepares the means for a 
iQilitary enterprise against that power, stands acquitted, and that 
ff there li»s been any misconduct, it must be answered for ]>y tiie 
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wperior officer ^lone. Who is to be tlie organ of conrfes^ if se- 
cret preparadons for war shall have be^ dedded upon f Undoubt- 
edly the executive. Suppose theto the head of the war depart- 
ment, by the desire of the presddeiit, should write to any contractor 
or subordinate officer to provide a million of cannon balls, or an f 
of the other things necessary for a military expedidon, whilt; con- 
gress were sitting with closed doors> deliberating upon an avowed- 
ly hostile likessage, sent them by the president ; would the con- 
tractor come under the penalties of the law, if he accepted and tixe- 
cotedthe contract, and thereby provided and prepared the means 
for a military expedition ? Or should he say, I will not execute 
the contract, or the inferior officer, I will not obey your orders ; for 
I do not luiow that you have the sancdon of congress, as they are 
sdll sitdng in secret deliberadon ? I venture to assert that a tnore 
unwise or injudicious copstrucdon could not be given to the con- 
sdtudon, than to say that it prohibits a subordinate officer from 
paying obedi^M^ to the orders of his superior, or that the com* 
mands of the president would not be to him a sufficient justification 
of his conduct under all the circumstances of the case. 

Spain had committed depredations on our territory : the mes- 
sage of the president details the pardculars and recommends a 
hosdle attitude ; congress sit whh closed doors to discuss the ques- 
tion. To whom then should the people at large look for informa- 
tion Of guidance, but to the pre^dent ? Is it not competent to 
congress to decide secretiy on the propriety o( anticipating an ene« 
my before he has matured his strength ? If they should so de- 
termine to declare war, would they not naturally authorise the 
president to take all necessary steps for attack or defence, vs> 
known to Spain ? A citizen reading ^stant from the seat of go*' 
vemment, can only know such facts as are public ; he is not like- 
ly to have direct communication as to the secret objects of the 
cabinet or congress. But when he sees that Spain has commenc- 
ed hostilities against us, and finds that the president has recom- 
mended war, on which the two houses are deliberating in secret; 
when at the same time he receives satisfactory assurances that he 
has the approbation of the executive^ shall he be culpable if he' 
acts on those vie^s and cm thatauthorify ? 

Here I am met by an objection, that colonel Smithis does noif 
lay any foundation for supposing this to be the state of the coua^ 
try ; nor does he swear that he expects to prove those fects by] 
these witnesses. To that I answer, that perhaps we may ques-' 
tion them as to those fiK:ts ; but we do not complain of want of 
testimony on that subject ; we may prove it by other means ; V 
sec a very venerable* witness in court, by whom we can certaioV 
prove the state of the country. 

• The Vice-President. 
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Itk not tiecessary ta specify in the affidayiti more than w§, 
«l^iect and wssxi from those witnesses ; it never yet was required 
^«a accused, that he should disclose, on a motion of thb kindi 
at'tke particulars of his defence, and how each &ct is to be prov- 
«i. In this state of the cause, we may well assume drcumstan- 
oes of public notoriety, and couple them with those we wish to 
yiove by the witnesses, in order to see whether the whole toge- 
ther will not make a justification. 

The argimient which I have hitherto urged from the state of 
lie oountry, acquires infinitely mwe force, when you consider 
the precise charge in the indictment, which is framed pursuant 
4^ the statute, for setting on foot^ providing and fireparing the 
moffis for a military expedition or enterprise. 
•Patbrson, J. What are the words of the statute ? 
. Emmet read from Graydon's Dig. p. 70. the 5th section of the 
tetof 5th of June 1794, ** If any person shall, within the territory 
^er junsdiction of the United States, begin or set on ftxit, or 
* provide or prepare the means for any military expedition or 
^ enterprise to be carried on from thence, against the territorjr 
« or dominions of any foreign prince or state, with whom the 
•^United States are at peace, every such person so offi^nding 
•stell," &c. 

It appears then, that the indictment and statute are only point- 
ed against ^e^^aro/or^ acts for cari7ing on an enterprise against 
a power at peace. Will the counsel for the prosecution offer 
evidence of the sailing of the Leander, or of any act of hostility ? 
Kthey do, it must be in order to lay matter of aggravation before 
^ jury, and let them consider how far that is consistent with 
tbdr denial of our right, to prove matter of mitigation in the 
tame way. But as to the acts charged in the ^indictment, they 
are only preparatory and independent of any actual hostility. As 
to them, the state of the country forms an irresistible justification 
Ixit^of colonel Smith and of the president. The constitution 
indeed does not allow the latter to declare war ; but does it for- 
Ud his providing and preparing the means of carrying it on, 
while ccmgressare in actual and secret deliberation whether they 
ihaU declare war, against a natiwi that is committing and provok- 
ing bosdlides ? Spain, indeed was technically at peace by the trca- 
tj of San Lorenzo, but she was actually at war by the law of na- 
ttms ; she had broken that treaty, plundered our ships, invaded 
our territories, and carried our citizens from thence as prisoners 
hy nulitary force. Such a nation is not entitled, if I may say so^ 
lathe benefits of this act, the object of which is, that so long aa 
my prince or potentate shall act towards us with perfect amity, 
md not by equivocal or unfriendly conduct, render preparatory 
measures for war advisable, so long it shall be forbidden under 
the penalties of this law, to any individuals to break that amity, 
and by unauthorised acts to endanger the peace of the twa coua-^ 

X 
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tries. But if tb« foreij^n power, shall itsdf hare broken thai 
iiinity, and shall have given just grounds of war, no government 
ought to omit ** provicUng and preparing the means" for military 
enterprises ; nor could any law have intended to prevent the pre- 
paratory efforU of individuals for subduing the public enemy ^--i- 
The memorable congress that commenced your revolution did 
not hesitate to provide and prepare the means of meeting the 
English before actual war was declared ; nor did it censure or 
'discountenance those patriots, who, unauthorised by any CM^rsr 
and before the formal declaration of war, possessed themselves 
•f Ticonderoga and Crown Point. 

The circumstances of the times, we have shown, justiiiedthe 
president in giving his approbation, and my client, under that ap- 
probation, in providing and preparing the means of a military en- 
terprise against Spain. And surely no enterprise could be more 
useful or effectual for drawing the enemy from our southern and 
western frontiers ; none more worthy of the exalted and philoso- 
phic mind of our chief magistrate ; none more consonant to the 
enlightened and philosophic views of society and pontics, which 
he has exhibited to the world, than an expedition to liberate 
South America ; to destroy at once Spanish tyranny and power 
on our own continent ; to enfranchise, by one effort, millions of 
our fellow creatures from the most frightful bondage ; and to lay 
the foundations, in so large a portion of the globe, for the free- 
dom and the happiness of man ! 

Paterson, J. You state in the affidavit diat it was done witk 
the knowledge and approbation of the president, but is it stated in 
the affidavit that he authorised the fitting out of the expedition I 

Emmet, I conceive it was not necessary ; for though I have 
argued upon the effects of an authorisation, it was only to show 
that the argument of the adverse counsel went much too &r, 
when they contended that the president could not authorise any 
^uch measure. For our defence, it iirill be only necessary to 
show that the president was, under the circumstances of the 
times, warranted to provide and prepare the means for a military 
expedition ; and that in what he might do, we acted with hb 
knowledge and approbation. Qui f^rohibere fiotest et non ftro* 
fdbeti jubet. The knowledge and approbation of the chief m^- 
gistrate and heads of departments, if we shall prove them to have 
been sufficiently express and positive, will amount to a justifica- 
tion; but even if we should fiul in estabiisMng them to that ^ix- 
tent, they will still afford very powerful inducements for midgat- 
ing the punishment. 

This is denied on the other side ; but I would ask, if h couM 
be proved that this enterprise was carried on against the presi- 
dent's express order, would not that be matter of aggravation t 
If it would, surely the reverse must be matter of mitigadonw-^ 
The mistake, into which a defendant may have b^n kd by the . 
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I ofsthe government, and the innocence of bis motiveB 
sorely mitigate a discretionary punishment. In this case 
^weido not rely tipcm a mere general and vague approbation of the 
measure; we shall show that approbation was given to this very 
defendant's being concerned in it. 

• We arc told, however, that no evidence, which only goes in 
Jtttigation of punishment, should be laid before a jury; but that 
it is csiiy cognisable by the judge, who is to apportion the pun- 
iflltment, and that therefore the want of it forms no ground for 
fnXtaQ off the trial. This doctrine, permit me to say, is con- 
trary to every day's experience; for who, that has attended the 
•^QOiiiKHiest triads for assault and battery, does not know that all 
matters connected with the crime, though not making any part 
of tfee issue, whether they prt^ceded, accompanied or followed 
<fae &ct charged, are given in evidence on the trial, and that the 
•{ttdge, after hearing those matters, varies his sentence, according 
lolbe caise, from perhaps one cent to a very exemplary fine and im- 
-fftiaomnent. But what reporters can we quote on this subject ? 
I verily befieve that no lawyer, who ever undertook to report a 
€aae, thought this a matter of sufficient difficulty or importance 
to be worth noting. It happens, however, that we can cite a 
printed c^e in which the point has been decided, and that only, 
1»ecause the trial having been taken verbatim, the most insignifi- 
CKDt circumstances attending it have been preserved. The case 
I allude to is that of the earl of Anglesea, in the 9th State Trials, 
p, 835. There, although it was resisted by the defendant's coun- 
^ die counsel for the prosecution stated and proved matter of 
^aggravation, entirely distinct from the assault on which the iri- 
•^imnem was framed ; and the court considered his right of do- 
ling so as unquestionable. It has been asserted on the other side, 
that the facts stated, accompanied the assault, and therefore were 
necessarily admitted ; but if so, how came the defendant's coun- 
td to resist their introduction ? On looking into the case the court 
will find those facts, which were introduced for the purpose of 
-aggravation, happened the two days preceding the assault. A 
•Asdnction is also taken, that what wafe there stated, was in ag- 
gravation, and that what we wish to introduce before the jury, is 
m mitigation of punishment. What principle of law sanctions 
•Ais distinction ? Those who have a right to hear the one surely 
have a right to hear the other. Unfortunately also it seems con- 
Uary to the case of the King v. J. Mockler, I M^Naily's Rules of 
Evidence, p. 320. where Downes, justice, admitted evidence of 
character on the trial for uttering counterfeit coin ; as the /iuii- 
Ukment was not certain^ but discretionary in the court. 

But the counsel on the other side maintain, that such evidence 
mutt have been received to meet the issue of not guilty ; it being 
very unlikely that a person of good character would be guilty of 
wch a crime. T« this surnuse, the answer is obvious ; that 
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was not die reaaon asaigDod bjr the comt. Itliappe»atoa 
I was concerned in that cause for the defendant} and have such n 
recollection of it, as enables me to show th^ learned oHMMiH's 
supposition to be groundless. The &ct was clearly proved and 
indeed admitted ; but the defence was, that the defendant was a 
silver-smith, and made out of pure metal, shillings which were 
rather more valuable than the current coin, which l^ beiii|^ worn 
down was not worth more than nme pence, and e£ which there. 
was an actual scarcity. Thia certainly formed no legal defence ; 
but on its being proved that the counterfeit wa9 as good as the 
current coin, tiie judge admitted evidence of charactes, not to 
controvert the guilt, which was unquesdonaUe ; but that k might 
be considered in mitigation of punishment. 

The Chevalier D'Con's case (3 Burr. 1513) is very much re- 
lied on by the (^posite side, as proving that evidence in tnitigi^ 
tion should not be received on the trial ; but that it should W hod 
before the judge, after verdict, by affidavit ; and that the want of 
it forms no ground for putting -off the trial. Let us, therelbr% 
shortly examine that case. The first position is si^morted, as 
the counsel tliiak, by this expression of Lord Mansfield : ^ If 
^ tlidr knowledge relates to any circumstances that may serve 
^ to mitigate the punishment, in case he shouki be amvicted, 
^ that sort of evidence will not come too late after conviction of 
^ the oflfence, and may be laid before the court by affidavits^" 
True, it will not come too late after convictioD ; but has his locd- 
ship said that it woukl come too 9owt before verdict ? True, it trn^ 
be Isdd before the court by affidavits ; but has his lordship said 
that it ocf^ no/ to be laid before the court vmi voce, onthetriai? 
That sentence, however, has been misconceived by the learned 
coimsel ; it only refers to the peculiar circumstances of I>£ea's 
case, and does not purport to lay down any general principles what- 
soever. This will instandy appear by comparing the reported the 
aaine case, in Sir W. Biackst. 510. with that in Burrows. The 
modon was made in Trinity term ; the trial could not take place 
dll after that term ; and, as it was an information, judginent 
could not be given till the November or Michaelmas term ; and 
Mr. Morton said Mr. Ashhurst argued, I confess, I think unan- 
swerably, for putting off the trial, that it could not, at the utmost, 
cause above eight days' delay as to the sentence, if the defendant 
shouki be ukimately convicted. Lord Mansfield, however, s^i^ 
in substance, your witnesses Me out of our jurisdicdonin France, 
and it is not either in your power or ours to compel their at- 
tendance ; but you expect them here, you say, next term ; they 
will therefore come, if at all, before sentence ; and as they 
can be only in mitigation (this being an information for a libel, 
which admits of no jusdfication) you can still have the.bene£tof 
their testimony, though they should not be present on the trial ; 
tkcir evidence will not cmne too late next term (tvhcn you exjuet 
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»>^|(l«r»fi*wf tomnctie^itiffi ym ctm 4m^ if h^fire tit atm'f- kf 
Tbk is the Uite ex^aimtion. of that sentence oa which 
A»fi|^n6ite counsel so vmch rely ; and pemlit me to observe 
i|p0Q ^lat cas^ evaxwere. it noore favourable for them than in 
i pi fe ty it is, that, since truth is settlt^ to be an inadmissit^ jus^ 
jficmHdgi OB 9B indictmeitt for a iibel, it is manifest t)ie exclusion 
ilfcihoge witnessf^ on the trial of the issue, worked an injustice 
It^^ie <leli^dant. Indeed, a<iy one who now examines that de- 
IBMA vrith knpartiality, wiU» I tiiink, be convinced that the de« 
ipdaot was very hardly dealt witli ; and, what surely will not 
^Mommend the pffeced^ to this court, it appears from I Sir 
SKjBm Blauekst. 517. as if t^ hard treatment sprung from a spl- 
iitof complaisance to certain foreign ministers. 
-vrlte case, however, afiforda no ground lor arguing, that matter 
k^ nait^otion of punishment should not be given in evidence on 
As tinat*-*«Dd every day's experience shows that it may. Even 
tm the iolbrmaticMi of the judge, if he alone is to take cognizance 
^.^be testunony, it is adviseable that he should be infoimed by 
miva voce exanaination, wliich is superior to written affidavits, and 
Mdch affords the advantage of sifting out the truth by pointed 
40d cross exanupation. Besides, if we are not allowed compul- 
^nrf process for enforcing the attendance of those witnesses b^ 
Ifeve the yaryy and a postponement of. the trial tiU they can be 
%foaghl.into court, by what process ior authority of law are we to 
obtain their affidavits in n^tigation of puni^imc^ • I know of no 
ifgoossSf by which you can, compel any man to swear an affidavit : 
hmd i^ore, let me observe, tliat in the Chevalier D'Eon's case, his 
^HilDeaees he admitted were fiiendly, and were willing to be ex- 
'— ninrrl nithrrr was therefore no danger but that he co^d procure 
^febdrsffidayita after ccmviction. Col. Smith does not pretend that 
lus witnesses are friendly, or willing to be examined-^How then, 
'vl.again i^sk, if this trial should not be postponed until the atten- 
^dam:&f^ the .witnesses can be enforced and their evidence obtain- 
•«d<«Hdi^r a compulsory process, is the defendant to procure those 
i^yavks, wlttch might be laid before the court, and cmght to di- 
.ainish the punishment ? . ■ , 

Be^es, it is the right of the jury to recommend to tnercy ; 
andhow can they do so, if no extenuating circumstances are per- 
^laktod to reach their ears? The {Nresidenfs apjurobation alid 
Imowledge are facts, which, like most other facts, may becontest- 
.«d, and upon wliich, therefore, the conrt entertain some doubts. 
.Woiukl not the reconmiendation of the jury, finding those foets 
and gnounded ontheir declared belkf <^ them, have infinite weight^ 
in removing tHitSoubts of the court and infiuencing its comd^t ? 
Indeed, Iram every view I can take c^the subject, I am convinced 
th«t the original and correct mode of receiving any testimony, 
whether to the issue, or in aggravation or mitigation of punish- 
moit, wsisviva voce on the tr£d ^ and that the introduction of fikffi- 
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davito after amncdoiH is a modern and BYegt^r mrnikmh tb\^ 
rated for the amirenience of the defendants to whose benefit k has 
hitherto been most frequently applied s but I confess I am sur- 
prised to hear it ai^ed, that the innovation should tot^y super* 
sede the ancient, and I think the wisest practice. 

Another reason for puttingoff the trml, presents itself from an 
exaoiination of D'Eon's case coupled with Col. SmitU's affic^vk. 
In that case, the defendant gave some reason to believe that the 
witnesses were prevented from attending by the BAerferenceof tlie 
prosecutor ; and Mr. Justice WDmot declared (1. S. W. BL Rep» 
p. 5 1 6) that if thai were clearly establbhed, he should be for put- 
ting ok the trial for ever. In this case, Col. Smith swears that 
he believes those witnesses are prevented from attendki|3f by the 
interference of the president, who has directed this prosecution. 
The fact is not denied, and what might be a justification of the 
feet, is not sworn to. Upon that ground, which is admkted to ex* 
ist with us, and which iJord Mansfield said in D'Eon's case (3 
Burr. 1515) would be sufficient for putting off the trial, till the 
witnesses could be had, we ask, even if you should be against ua 
ca the other points, that the trial may be postponed. 

I have trespassed so long on the time of the court, and on the 
^debilitated health of one of its members, that I know not what 
apology to offer— -I shall not encrease my offence by any longer 
intrusion, except to return my thanks fer your very patient ^d 
^ivourable attention. 

Hariaon, I am now to close the argument on the part of the 
ikfendant, and to offer my sentiments upon a subject that is nearly 
exhausted. A sense of the xiuty I owe to my client, and a regard 
:to public justice are the motives by which I am influenced aixl 
which I hope will apobgize for ob^rvations thi^may a;|^)ear to be 
auperfiuousy and perhaps have been ah*eady offered. 

Befc»^ however, I proceed to the main questions tliat havearis* 
en, I beg leave to advert to an observation which fell from the 
epunsd for the prosecution. He Indeed declared our form of go* 
vemment to be the best in the universe ; in the preservation of 
which every citizen was of course deeply interested. And yet, htt 
expressed great surprise that a prosecution such as this, which hf 
<»nsidered as of a very ordinary nature, should bring together sa 
Bumerous an assembly, and excite such univei^ interest and at- 
t^tion. Perhaps this observation might have been spared $ ix 
without adverting to the previous proceedings in this case, the nsr 
ture of the prosecution, and the high authority by which it was in- 
stituted, would sufficiently account for the effects it has produced. 
Vca my own part, believing the criminal system of the United 
States tobe the most pure and chaste andnuM and perfect that the 
world ever beheld, iji fact, I consider it as a most valuable inheri- 
tance belonging to tlie citizen. It has therefore called fortli the 
public attention ; and the numerQus audience that is assembled u|^ 
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oa 'Mrocbaaioii, must be considered as m eiqu^'sakm of its senti«> 
ment The remarks which I have made upon the criminal insti- 
WioDS oC the United States, and to which I shall heredler allude^ 
wBt I trust be fi>und not wholly inapplicable to the cause before the 
oofurt. I proceed to discuss the questions in the order that thef 
teve been stated. The first is whether an attachment should issue 
ftr the non-attendance of the witnesses. 

• Here I observe that according to the mild system of our laws^ 
llie kmoceBce of the defendant is always to be presumed until the 
jmBttAty Appears. The public has an interest in guarding the in- 
saqenty at least equal tothat of punishing the guilty. It is, indeed* 
cur first duty to protect innocence ; and hence, the very oonstitu- 
lm of this country has provided that the accused shall have the 
■pceasa r y means of defence ; among wliich compulsory process 
ht his wimesses b expressly included. This is a provision of 
p^eat importance, and distinguishes our criminal code from thatcf 
#ther nations. In the origin of the English law no witness was 
i»be examined for the prisoner, at least not upon oath ; though 
kf a modern statute, a different regulation has been introduced ; 
and by a favourable construction of that statute, the prisoner has 
teen held entitled to process against his witnesses. In our 
ooontry, however, this matter has not been left to construction ; 
ttor^loes it depend upon legislative pleasure. It is a fundamental 
•fticle of the constitution, which imparts a right to the accused^ 
thaC he cannot be deprived of, and which courts of justice are 
hoand to protect 

■ It is not pretended that the peculiar character and situation of 
ihm witnesses, exempt them in this case from the duty of atten- 
dance. Public ofhcers, however dignified, are not excused from 
a|>pearing to vindicate innocence. Our law contains no dispensa- 
tion from this duty. The defendant has a right to the benefit of 
ihdr evidence ; and the court is bound to secure a right so essen- 
tial to the complete protection of life, liberty and property. Ifi 
therefore, this right exists in the defendant to prove his innocence, 
there must exist a power to compel the attendance of reluctant 
witnesses ; otherwise the right would be nugatory, and it would 
be in the option of the witnesses to defeat the pmvisions of the 
institution. 

• ' It is always to be remembered that at the last term afiRdavits 
were produced to show that the witnesses were necessary to our 
defence. The court then directed subpoenas to be issued, and the 
trial to be deferred. The due service of the subpoenas has been 
fully proved, and the defendant has complied with every thihg 
that was requisite on his part. Why then shall the attendance ot' 
6ie witnesses not be procured ? It U said that they have written 
a letter to the court, stating their excuse. But I may ask whether 
stich a letter can be considered iis a legal apology. IF the wit 
iiesses had any exeuse to oSTer, it should have bvon prca^iitcd iii 
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^Dther shape. The coint certainly can pay no attention to this 
document ; for though in one instance the rescript or letter <^ a 
British king was received as evidence^ yet this was always oon« 
ftidered as an improper proceeding, and not as a legal precedent; 
Even in England, therefore, a mere letter would not be thought 
worthy of notice ; and in this country neither the president n9r 
any other officer, can be heard in a court of justice, to exculpate 
himself from a contempt, unless upon oath. 

I go on to remark that whatever might be the practice of En- 
glish courts as to enforcing the attendwice of witnesses, the pow* 
er and the duty of the American couits would not be affected by 
it. I might therefore be silent as to this head of the argument ; 
but lest the court should think it of importance, I shall bestow 
some few minutes toils consideration. The counsel for the pro- 
secution have supposed that attachments against witnesses foir 
contempt in r.on-attendance, owed their origin to the statute oi 
Elizabeth, and that they did not exist at common law. 

On the contmry, the passage from Blackstone which has bccft 
quoted, shows that from the earliest ages of the law, the superior 
courts of justice h^ve used the njethod of punishing contempts by 
attachment. Contempts committed by witnesses ^ by making 
" default when summoned, refusing to be sworn, or examinedjL 
^ or prevaricating in their evidence when sworn," have, accord- 
ing to the learned commentator, always been punished in this 
mamier. Attachments in such cases are therefore tis ancient as 
the laws themselves ; and did not, as the counsel for the prosc^ 
cution contend, grow out of the statute of Elizabeth. If so, all 
•the fabric which those gentlemen have endeavoured to raise upon 
this foundation, must inevitably fall to the ground. 

It is tiiie, as they have stated, that Lord Chief Justice Lee is 
made in one case to say that "attachments are a new practice^ 
" that he remembered the first motion for them." But there 
must be some mii;-ake in this reporter ; for it b laid down in a 
case mentioned in Lilly's Register, that an attachment may 
be granted ajjainst witnesses for their non-attendance, and this is 
said iu a case which took place long before the period, to which 
tlie memory of Lord Chief Justice Lee could have extended.* 

Besides, the authority of Lord Mansfield in the case cited from 
Douglas, is at variance with the assertions of the leamed couii- 
sel. His Lordship says " the courts of Westminster-Hall, most 
" cleai'ly now (and they also did so before the statute) proceed 
" against witnesses who wilfully absent themselves, as for a con- 
** tempt." Thus, therefore, Lord Mansfield, according to Dou- 

• The case in 1 L. P. Reg. 162, is said to have taken place in 1655. 
The dictum of Lord Chief Justice Lee, was in 1748 -, but perhaps he 
spoke of an attacliment in civil causes. It is most probable they had in 
such cases fallen into disuse after the statute, when the pemedy by ac- 
tion may have been preferred, at least for some time. 
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ttlpi^ line of the most endnent reporters of the.Ei^clisb bar, is at 
lilMe^ with^e coitfisel for the prosetution. The court must 
Itlifriiiiiie as tb wtlich it is probable should be mistaken. 
^IWt thd gentlemen for the prosecution say, that if we are en* 
Wis to kny thing, it wotildbe only to a rule against the witnesses 
i t^ ^ i M ^ <^use ; and if this was all the dispute between us, it 
WluU "be of little consequence whether in the first instance the 
Htaichment should be granted, or a rule to show cau^ why k 
ilMld not be issued The cases however which they haVe 
wited respecting this matter are, except one» in civil causes*— 
^5te only one of a criminal kind, in which the qVi^^^on arose, 
ttd which is in the 7th Term Reports, is a case where the court 
Aidsted their authority to have originally issued the subpoena.—* 
Hlfef tKerefore granted a rule to show cause in the first instance, 

tthe parties might argue tM( point if they thought prqier } 
being satisfied upon it, the attachment was finally issiied, the 
being made absolute, and Lord Kenyon saying that the ap-» 
^ScatiOQ was warranted by precedent. It will be seen too, that 
ii &e cause cited in the notes to that case, the court of King's 
leach had, without any question, isstied an attachment in a 
la^tnal case in the first instance. So that frotn authority, and 
Item reason, upon the principles of the common law, and on 
l^teedents from time immemorial, it appears that courts possess 
l^ht to aiforce obedience to their precepts by process of at* 
tehment. 

'' Here Judge PATEitsblf asKed whether, this power of punishing 
iRJOtempts, was not incident to courts of justice ; and upon the 
&M:^Sers replying that it certainly was, according to the scope of 
Us argument, the judge observed that he had always considered 
kso. 
Mr. Hxrison then proceeded hi the following manner i 
Taking it then for granted (which perhaps no man of legal in* 
fcrmatioh could have doubted) tliat the power to punish con-^ 
i^pts is, by the principles of the common law, inherent in every 
superior court, and that process of attachment is to be resorted to 
fcr that purpose, it will follow that unless the wiuiesses are en- 
fitted to exemption from the general rule on account of their ofB- 
dal characters, attachments ought to be granted. But any ob- 
jection on that ground is disclaimed, and would not be tenable. 

It is nevertheless objected that the attendance pf these witnes-», 
ses ought not to be enforced, because the nature of the evidence 
laqjteted from them, is such as would criminate themselves. I 
shall certainly not attempt to invalidate the maxim, " that no one 
« is bound to inculpate himself.** It is too well established^ and too 
acred in its nature, to admit of a dispute. The court will, in 
erex'y instance, secure to the witnesses the benefit of the rule ; 
and for that piupose will examine the interrogatories that may 
lie pat to them, etfid even have the questions reduce4 to writing 
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for the sake of predaion. But then the court wfll fict«r^f^ 
judge the question in this state of the business, when it eantiMf 
appear that the testimony of the witnesses, wiH of necessity in-* 
culpate themselres. For, granting that the participation of th^ 
president and great officers of «tatein Miranda's enterprise is to* 
be esti^Hshed by the evidence, still no man need be called upon 
as a wimess tO^ accuse himself Mr. Madison might spea^c c^Iy^ 
•8 to what relates to the preddefit, and other members c^the ad-t. 
Boinistration ; and they again might be examined with the like 
qualification of not being called upon to accuse themselves. Atr 
present, the court cannot determine for the witnesses, whether 
&ey will, or will not insist upon the privilege of not ansi^ering to^ 
tftose things which wouki involve their own crimination. It is a' 
privilege which the law has conferred for th«ir benefit ; and" 
which, in the course of examination, they might think proper t<y 
renounce ; akice, according to the legal maxim, ** QtdaquU rr^ 
" nuntiore p0tcit jteri pro ie introducto" At any rsrte, they are not 
Ibr themsehres to judge that they can give no evid^ce which 
Ae covt would receive or compel ; but they must come in per-' 
son, and submit themselves to the judgment of the court upoi^ 
the questions as they arise. • 

One other objection hasbeen taken to thfe issuing of an attach* 
ment in this case, flowing from the supposed deficiency of the 
tender made to Mr. Madison for his expenses.' But it is obvious * 
that he had waived the objection ; and he would, probably, have dis- 
dained as a subterfuge, what the legal ingenuity of learned coun- 
sel has pleaded in his excuse. Indeed, the constitution has di- 
rected, diat the accused shall in all cases have compulsory pro-: 
cess for his witnesses, and it is silent with regard to defraying 
their expenses. If this should be deemed necessary to secure 
tiieir attendance, the poor (though imiocent) might lose the bene- 
fit of this provision. Such a construction of the constitution, cer*> ' 
tainly will not be adopted ; and, if I am not misinformed, a con-> 
trary doctrine has received the sanction of the judges^ in one of 
the courts of the United States. It should also be considered 
that in civil cases, a party injured by the non-iittendance of wit-^ 
nesses, may have some reparation from the recovery of dama-r^ 
gesk But in criminal cases, such remedy would be wholly inade** 
quate, even if it could be obtained by any legal proceeding. We 
trust, therefore, that the court will grant our motion for an at* 
tachment. 

I now proceed to the second, and perhaps more important 
question, whether the trial should be deferred until the attendance 
of the witnesses can be enforced. If the principles which I have 
^uded to as to the rights of the accused, are correct, and that 
the most dignified characters in the union are obliged to attend 
for tjie protection of innocence ; then even the president himself 
wha sustains the most exalted character upon earthi that of tho 
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dMrf.fitegtstrate of a free people, clothed as he is with graH 

CQPstitxttional privileges, and bound to the most important du- 

iim^ vested with the whde executive power, and considered at 

#ie common parent of the Americsm people, might probaUy be 

leqiiired to attend the trial, if his evidence was requisite £w ouf 

4lfeBce. But it is not necessary for us at present to insist upoft 

4» pe^ticMi ; we ask only for the attendance of bis ministers; 

ind tliough perhaps it may not be reasonable that they should be 

^bagged iromone end of the. continent to another upon light and 

^iviat occasions, yetif afiairsof state and their important avoca* 

^WQs, are at all times to shield them from attendance, our beat 

0d dearest interests may be put in jeopardy, and the means of 

jieatecting innocence totally Cedl. Inall these cases, I take it, the 

^iNirt win inquire into the nature of the evidence, and see whe« 

fterit is relevant to the cause to be tried. We contepd that the 

fndmiceis relevant, whether it goes in justificati<Mi of the de&n** 

teit, or in mitigation of the crime. If In justification of the de- 

iuidant, then it is admitted that it would be pr<^)er to defer the 

f^. This, therefore, is the first subject for our consideration ; 

»d it will depend upon the question whether the defendant will 

^justified in a part^pation in Miranda*s enteiprise, by the pre* 

si^t and chief officers of the admin^tration having )ipown and 

i^^myved of the plan. 

tlie gentlemen concerned for the prosecuticm, tell us that the' 
€0|t^itution has invested cong^ss alone with the power of de« 
danng war ; and that even the positive orders of the president 
(much less his knowledge or approbation) would be no justifica- 
tion for the defendant 

..W^ admit, indeed, this constitutional provision ; but on eur 
put, we. contend that actual war may exist without any declara-^ 
tbn. The neces^ty of a declaration to the existence of a public 
wai; has, indeed, sometimes been insisted upon ; but is contrary, 
lathe doctrine of Grodus, Bynkershoek and other approved 
wiiters. inutilities committed by the public authority of one 
geremment against another, must certainly create a state of war, 
independent of any dedaradon ; and a state of actual war sub* 
iisting between Spain and the United States, would be a jusdficar 
tioft to the defendant upon this indictment. 

Besides, by the constitudon of the United States, the supr^ne 
execudve power is vested in die president ; and it is the presumpr 
iaoa of law that this high and responsible officer will perfi>rm lus 
4ity. The cidzen, therefore, when he acts with the knowledge 
i^a ai^robation of the president must stand justified, unless the 
case^is such as could not, upon any construcdon, fall widiin his 
h^ po^^ers. Confidence is to b^ reposed i|i the magistrate at 
^ head of public affairs, and though the president might be 
pQDishable by impeachment or otherwise for his misconduct, the ^ 
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•the executive* 

If actual war« therefore^ may exist without m declacati«)» and 
without the coBcuirence of cgogresSf thMi 1 would ask) wither 
the sutMreme executive power would pot be ^tified ui direok^ 
.kostilidea against the enemy ? SuppoK* for instance, thai tkm 
British govemmei^t «h(HiU commence an actual war&reagaiiiat 
us, and meditate aggresaaons from the province of Lower Cnniiifaj 
^would not the pr^Edent be justified in making an knmectiate ^im 
version m another quart«r^ though no actual inva^on had taken 
.place, if he couMthmi defeat the design of the enemy? Orwo«ild 
it in such case be oecessary for him to convene congress aad 
jobtain a declaration of war, when in the interim em temtoiiea 
might be invaded, and irreparable mischief d(»ie to our dAmsasm 
.and their possesions ? Suppose, again, that a mUitary expedhiotft 
s^ainst the more dbtant teiTttories (d Spain shouM be i(N«K) ne*' 
^i^essary, to pcevoit an attack hy them v^xn our south*^tiftc3fii 
frontier, would it not be competent £br the preaidc^it t«^<&'eat 
^suchan&Kpeditioninacaaethat would not admit of delay ? Thm 
authority of the president in such circimislanoes may not indeed 
be given by the exfMfesa terms of the conatiluidon ; but it is vio- 
4iially impli^ and ^on|aiiied in the s«^neme executive power 
with which he is invested — a power which, in allgovemmi^tsqf 
«very (oruh must sometimes act upon its reaponsibilky for;the 
protectbn of the public, even where no ex|»t)8s power is ddegatit 
^ When it neglects tliis high duty, it becomes an object ^of 
scorn ; and for the performance of it, if the president shoujdevet 
exceed the bounds of express constitutional pow^, he wocdd rise 
to a fault vrhich his country would af^laud^ and which the rest 
of the world could not censure* 

If there are case^ thai m which actual war may^sdst without 
a declaration of it by coo^^ss, (and unless I have been mismi 
formed, the case of Tr^ioli was originally such) then there majr 
be cases in which the pne^dent ^may lawfully order^ or a^prome 
of military enter^H-ises without ^e sanction of congress. Now, 
if such cases can exist, the .present is perhaps a case contaiiang 
all the circumstances which would ji^tify the president in. the 
exertion of extraordinary powers. The situation of the two 
countries was in reality a state oi war, as we expect to show front 
the message of the president and the proceedings of congress. 
It was right in the pre^dent to attack the enemy in hi&most 
vulnerable part ; and the fitting out of the expedition under lili* 
randa, if doi% with the knowledge and approbation of the predh 
dent, was higlUy mentorious. For as the indictment charg» 
the defendant with prepaimg the means for a miiitary expec&tion; 
and as military enterprises are vmiun the pr<^>er province of the 
president's authority, if he approved of the expedition, (as w« 
say he did) then the defeQdant stands justified. A private citizen, 
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didoQ ag^st the enemy) wants no other justificatioii. He is not 
fftesiuoed to toow the secrets of state, which belong to the pre* 
ttibiit aod his ministers. When thef approve of the expedition, 
«s CoA. Sdfxdth says they did in this instance, it must be presum-* 
id legal ; and all imUtarf enteiprises would be delayed and ren« 
ievedprecadous, if the officer was to wait for legal explanatic»S) 
ar acts of congress, before he oompUcd with the wishes of th^ 
esscntive power* I have already said that the premdent is to be 
OBBaklered as the partait of the American family. As such, he 
was bound to warn them against the commission of any criminai 
fioceedings that came to his knowledge, and he could not ne- 
^ect to do so, without a violation of his duty. Even if this was 
Amfatful upcm general principles, the act of congress, upon which 
the inctictment is framed, enjoins him to prevent the commission 
sf the offences Aetein mentioned. Consequently, the presump- 
^QBofthe legality of those expechtions which he approved, would 
be strengthened by the consideration that it was expressly made his 
doty to prevent them, when they came to his knowledge, unless 
ikitj were agidnst an enemy. The private citizen, thereferci 
aust be justified under the circumstances stated, when he under- 
Iriresto forward an expedition, which has been approved by the 
prestdent. 

* 1 proceed now to the next branch erf" the argument. If the 
evidence required will not justify the defendant, does it g|# in miti- 
gation of kis defence, and ought the trial to be deferred upon this 
sccocmt? 

Here, if we suppose that every citizen undertakes a military 
expedition upon his own risk, and that he cannot be justified hy the 
mere approbation which the presidait may have bestowed upon 
the enterprise ; still, as the punishment is discretionary, the mo- 
^s of the defendant should be inquired into, and all the circum- 
stances which tend to show that he acted fit>m no improper or 
wicked design, should be admitted to alleviate the offence. 

One of the greatest orators and lawyers of the present age, 
iHien speaking of the English criminal law, says that it is ^ the^ 
•^piarest, the noblest, the chastest system of distributive justicct 
*that was ever venerated by the wise, or perverted by the foolish, 
for that the children of men in any age, or climate of the world 
Miave ever yet beheld.** This is indeed a very great and striking 
etogium ; but perhaps more applicable to our criminal system, 
^an to that of England. We have moderated the unreasonable 
severity of their code, and made the protection of the accused 
mre peculiariy our care, at the same time that We have pre- 
^0Ned every thing that was good and valuable in their system. 
Thinking therefore, as I do, of the criminal system of this coun- 
ty, ai^ supposing it entitled to all the praise which Mr. Curran 
1 his gtv^n to that of England, I caimot bdieve that it can be so de- 
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fective as to trust a discretionary punishment of offences, to tb^ 
court, according to the circumstances of the case ; and jd not 
supply the means to the accused of manifesting those circumstaiw 
ces upon the trial. If our system is perfect, it must proportioo 
punishments to the offences, and will not consider the stain tob^ 
equal when the whole body is clothed with corruption, and when 
the spot is so small that the microscojMc eye can scarcely discoTcr 
it The difference of offence must necemrily imply a difference 
of punishment, and tliis again implies an examination of all cir-* 
cumstances, which must be had, according |o the iangui^ of thcr 
poet, 

« JVe 9cutica (Ugnum^ horrilnU sectere^ageBo,** 

But this cxaminaUon can never take place, if the evidence, whicl^ 
•goes in mitigation, the evidence, which shews the real motives of 
the defendant, and the circumstances of the case, is excluded frona^ 
the trial. The defendant, if he has a right to justice, has a right 
to acquittal if innocent ; and if guilty, to show what was the pre- 
cise extent of his off*ence, that be may be punished accordingly* 
It is in vain to say that evidence in mitigation may be received by 
affidavit after the trial. For tliis is a novel practice, permitted by 
the indulgence of the courts, where the regular time for offering 
the evidence has elapsed. There is no compulsory method to 
d>lige witnesses to make these affidavits. If they ai'e so disposed' 
they may indeed do it ; but they may also refuse if they think 
proper ; and thus if the doctrine contended for on the part of the 
prosccudon, is to prevail, there will arise this legal solecism, that 
the defendant shall have a right to be judged according to the de- 
gree of his guilt, and yet shall possess no legal means to ascertain 
that degree, by an explanation of his ^notives or other circum- 
l^tances, which, though not amounting to a jusU&cation, may fix 
the relative malignity of the crime. 

It is said indeed, that this kind of evidence can only serve to 
mislead the jury ; but f ask, by what kind of logic is it permitted 
to the public accuser, to produce all the evidence that will go in 
aggravation of the crime, (whatever may be its effect upon the 
mind of the jury) and to exclude all that would tend to mitigate 
the offence, even where there is no other certain way of bringmg . 
it before the court, except upon the trial ? If this is really to be 
conddered as the law of our country, then is our boasted system 
of criminal law miserably defective in a most important point. 
We have shown to the court, by the case of lordAnglesea, that 
the public prosecutor was suffered to give evidence in aggrava* 
tion, l)ecause ^ the fine which the court was to impose was dis- 
« cretionary, and would be greater or less in proportion to the na"- 
** ture of the offence ; and therefore, eyery^thih^ was proper to be 
« laid before the court that might be an ingredient in their con- ' 
^ t&ideration for the imposing that fine.^* And surely, if thi^ vsM 
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t reMoa ibr ^ving evidence in aggravation, the same reason 
iMxikTlegaliiEe evidence in mitigation of the offence. 

Hie counsel for the prosecution upon this part of the argu- 
ment, seem to rely upon the case of the Chevsdier D'Eon as re* 
ported by Burrows, first, to show that evidence in mitigatioii 
eennes properly af^er the trial ; and secondly, that the want of it 
H no reason for postponement. 

' On our part it is admitted, that the case in Burrows is law, and 
trtieiiever a case similar to it shall arise, it ought to govern. But 
it was a case, the circumstances of which were extraordinary, and 
from which no conclusion can be drawn to affect the present. In 
the first plac^, no process whatever could there reach the wit- 
Besses, and if they gave evidence at all, it must be because they 
iicre.well affected towards the defendant, and willing to testify on 
m behalf. If, therefore, they were expected to come volunta- 
iBy as witnesses to the trial, they would also voluntarily mak^ 
affidavits in mitigation of the offence, if they could do so with 
propriety. In both cases they could not be affected hy the pre-^ 
ceas of the court ; and their conduct depended upon their voli- 
tion. So that the defendant lost nothing by their non-attendance 
upon the trisd. 

Again, it b observaUe,that Lord Mansfield says their evidence, 
if ki mitig^ation, nmy be received after the triaL But his Lordship, 
does not say that evidence in mitigation could not be received 
upon the trials And if it could not, why enter into all the other 
reasoning, when this at once would have heen a conclusive argu-. 
ment? 

Granting, therefore, that where the v^itnesses are beyond the 
reach of process from the court ; where their evidence will be 
merely in mitigation, and where, if they attend at all, it must pro- 
ceed hora their own good will, that the trial ought not to be de- 
ferred for their non-attendance, (which is all that the case fix>ni 
Bur]x>ws establishes) we cannot draw the consequence either that 
evidence in mitigation couj^ not be heard upon the trial, or that, 
if Ae vdtnesses were under the controul of the court, and ill af- 
ford towards the defendant, the court would not defer the trial te 
pi?ocure their testimony. 

On our part, besides the case of I-ord Anglesea fiom the State 
trials, wehavealso upon this subject produced to tlie court the cases 
haa M*Nally, to show, that where the punishment is discretiona- 
ry, evidence of character may be produced upon the trial, to in- 
ferm the mind of the court as to the fine to be imposed. One /of 
tii^ counsel associated with me appears to have been concerned 
in one of those cases, and has stated the circumstances of it to 
thecouri The counsel for the prosecution contend, that these 
<?aaes only show that character may hp given in evidence upon a 
vri^ial prosecution ; ai^d they contend that the only reason 
Viiy such evidence is ever adtaiued, is because, it demonstrates 
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the im|irc%M8tf th«t a manc^ SQdi % duatu^er woidd be gtnUjT 
of 5uch a crime. We admit that this kind of proof may, in 
8om<^ cases, be pr^ierly ^ven for the purpose sta^ by our 
opponents ; for the evidence may be so equally poised that even 
^ the circumstan^ of character may turn the balance. But the 
^ases in M'Nally do not go upon this principle. They admit 
the offences to have been fully proved^ smd state the evidencr of 
character to have been recdv€d merely to guide the discretion of 
the court as to the extent of the punishment. Either, therefore, 
these cases must not be law, or they show that evidence in mid* 
gation, where the pumshment is dnciHstionary, is proper upon 
the trial. 

I have now gone through the argument which I pn^KJsed to 
.by before the court. If we are right, then the beauty and har- 
mony of our criminal system is preserved throughout all its palts ; 
the right of the accused to have compulsory process for his wit- 
nesses, is maintdned ; and he b enabled, not only to manifost 1^ 
innocence, if the evidence will support it, but, if he is not perfcet- 
ly innocent, to show the shade and colour of his offence, that the 
pumshment may, by the court, be proportioned to it. 

I conclude with observing, that the interest which the pubfo 
has taken ia this cause has perhaps been sui^ciently accounted 
for. It is a state prosecution, instituted by the president's orders, 
for acts done with the president's knowledge and approbation.- It 
^ is, therefore, highly important ; and the sense of its importance 
' may perhaps have been heightened in the public mind, by seeing 
the learned judge of another district called upon to assist the puln 
lie prosecution, and to lend his exertions and talentain support of 
the prosecution. 

7%uradayy July 17M, 1806. 
Patersok, J. It appears to the court, that James Madisoo, 
secretary of state, Robert Smith, secretary of the navy, a»d lacob 
Wagner and William Thornton, who are ofiicers luider the de- 
partment of the secretary of state, have been duly s^^ed with 
si^pcenas to attend as witnesses on the part of the defendant, and 
that they do not attend pursuant to the process of the court. A» 
tlie facts charged in this indictment, if committed at all, w^ 
committed at the city of New- York, the court could not perceive 
how the above-named persons, who reside at the city of Wa»hii^- 
ton, and were there during the transaction, could be material wit- 
nesses on the trial of the indictment; and were of opinion that, 
under such circumstances, an affidavit in common form was not 
sufficient to put off the trial. The consequence is, that the court 
would inquire into the grounds of the general allegation set forth 
in the common affidavit, and insist upon the defendant's stating 
the point of materiality, which he expected to prove by these wit- 
nesses. Perhaps tlie defendant^ by statmg particulars in lii» ^* 
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•liarrk^ and the material fects, wfdch he ifittiifoi to pBovtbgr thidr 
tesdmony, mi^ht remove this doubt, and induce the court to 
grant his application. This was the substance of the<^»mon de« 
vvered by the court on Monday, and w&ich, on a review, are con- 
-^idered to be correct, and perfectiy consistent with the pnncipfeft 
«nd usages of lawt The result of this opinion has beeB> that the 
defendant has come forward with an affidavit stating the mciterial 
"fiicts, which he conceives he will be dble to prove by the evidence 
'of Mr. MddiBon, Mr. Smith, Mrt Wagner and Mr. Thomion » 
This part of the affi^vit runs in the following words : '^ Abd this 
*( deponent further saith, that he h<)pea and expects to be able to 
« prove, by the testimony of the said witnesses, that the expedi- 
*^ don and enterprise, to which the said indictment relates, waft 
tt begim, prepar^ and set on foot with the ki)ow ledge and appro* 
^ baSon of the present of the United SUitesi and with the know- 
^ Isdge and approbation of the secretary of state of the United 
*« Stages. And the deponent ^rther saith, that he hopes and ex- 
« pects to be able to prove, by the testimony of the said witnesses, 
^ that if he had any concern in the said expcdidon and enterprise, 
*^ it was with the approbation of the president of the United States 
« and the said secretary of state. And the deponent further saith, 
t« that he is informed, and doth verily believe, and hopes and ex<* 
^ pects to be able to prove, by the testimony of the said wit- 
^ nesses, that the prosecution against him for the said offence 
« charged in the said indictment, is commenced and prosecuted 
« by order of the president of the United States. And the de- 
^ ponent fucther saith, that he l^s been infonned, and doth verily 
«< believe, that the said James Madison and Robert Smith are 
<* prevented from attending by order, or interposition of the presi- 
« dent o£ the United States." 

In consequence of the foregoing statement, the defendant has 
moved the court, !• To postpone the tiial. 2. For an attach- 
.•nent against those al>sent witnesses. These questions have been 
«bly and elaborately argued by the counisel on both sides. They 
-«« important both as to their general nature and as to their im- 
«iediate piessure and bearing on the cause now at issue ; and I 
-have gJLven them all the consideration that my feeble habit of 
body would permit. . 
\ The first question is, whether the facts stated in the defen- 
dant's affidavit be material, or ought to be given in evidence, if 
tbe witnesses were now in court, and ready to testify to tiieir 
truth ? Does the affidavit disclose sufficient matter to induce the 
BO^rttQ put off the trial ? As judges, it is our duty to adminis- 
'te justice according to law. We ought to have no will, no 
•mnd, but a legal will and mind. The law, like the beneficent 
'tiltnor of. our existence, is no respecter of pei-sons ; it is inflexi- 
-We and even-handed, and should not be subservient to any im- 
:pcoper considerations or views. This ought to be the case par- 

M 
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tieQlMftf in ^w Usited Stuiea^ wMcli we faa?e been yNncfn hsitm 
ccnMider as a governmiint not of meO) but of laws, of which the 
eoofldtution is the basb. 

The evidence which is offered to a court must be perthient to 
Idle tssuey or m some proper manner connected with it. It tinust 

' relate and be applied to the particular fact or charp*e in contro* 
VersjT) 90 as to constitute a legal ground to support, or a legal 
ground to resist the prosecution. For it would be an endless ^k, 
and create inextricable aynfusion, if parties were suffered to ^ive 
in evidence to the jtny whatever self-love, or prejudice, or whim, 
6r a wild imaiiination might suggest. Tl is is an idea too tx- 
ttiAvagant to be entertsdned by reflecting and candid men ; as it 
would, if csoried into pracdce, qukkly prostrate property, civil 

- Id)erty, and good government. Law would becoftie a labyrimJ -— 
a bottomless |Mt ; and courts would be perverted from their ori* 
final design, und turned into instruments of injustice and op^ 
pression. A line must be drawn^— a line has been drawn on 
such occasions, which it becomes the duty of judges to pursue. 
If th^e be no line, any thing and every thing may be gi\en in 
evidence. Where shall we stop I What is the rule which we 
find to be laid down for ouf guidance ? The evidence innst be 
peninentto the issue. The wimessesmust be material* If the 
evidence be not pertinent, nor the wimesses material, the court 
ought not to receive either. Let us test the affida^t of the de- 
fendant by tliis principle or rule. The defendant is indicted for 
providing the means, to wit, men and money, for a military en- 
terprise against the dominions of the king of Spain, with whom 
the United . States are at peace, against the form of a statute in 
such case made and provided. He has pleaded not guilty ; and 
to evince his innocence, to justify his infraction of the act <^ con- 
gress, or to pur^e his guilt, he offers evidence to prove, that this 
military enterprise was begu^ prepared, and set on foot with^e 
knowledge and approbs^on of the execudve departmoit of our 
government.^ Sitting here in our judicial capacities, we should 
listen with caution to a suggestion of this kind, because the pie^ 
^dent of the United States is bound by the consdtuticm to " take 
^ care, that the laws be faithfully executed." Ihese are the 
words of the instrument ; and, therefore, it is to be presumed, 
that he would not countenance tlie viohktion of any statute ; and, 
particularly, if such violation consbted in expectitioos of a war- 
uke nature against friendly powers. The law, kideed, pnesumes 
that every officer faithfully executes his duties, until the contntfy 
be proved. And besides the constitutional provision just men- 
tioned, the 7th section of the act under consideration expressly 
declares, that it shall be lawful for the president of the. Uwtcd 
States, or such other person as he shall have empowered ibrltot 

• pui pose, to employ such part of the land or navi«l forces of the^ 
United Stases, or of tlie miuiiii tliereol, as shall be jutiged nc- 
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such expedidoo or enterpme from the.t^nitoriet of the tjnited 
States^ aga|06t the territories or domimcuift of a for«i$^ prince or 
atitet with if bom tlie United States are at peatse. 3 Swift's Ed. 
tU 9^ ThQ.&cts, however, which are (fiscJosed in the de&o* 
diot's^afidaTity we must, in the discussion <^ the present qties-; 
tiflpi take to be true ifi the manner therein set forth ; and the ob» 
j«cdQ9 goes tQ the invalidity, the inopevatve virtue, and the una-, 
tttling nadure of the &cts themselves* Are the contend of the; 
afllavit pertinent, are they material, are they reliant ^ The Sth: 
ttcdoo: o£ the statute, on which the indictment is founded, is tXf, 
pressed in general, unqualified terms ; it contains no a>nditign, 
no excepttcsn ; it vests no dispendng power in any officer or per* 
SHI wha^ver. Thus tt reads : ^ And be it ^her eoactediand 
<^ declatfedv that if any person shall, within the territory or JMnsr 
<* dictian of the United States^ be|);in or setoQ foot, or pro^ 
<<. vide or prepare tlie means for any military expedition iar^st- 
^ tarprise to be carried on from thence against th« U^tory or, 
^ dcmuniou of any foreign prince or state, with whom the Unk* 
« ed States -arc at peace, every such person, so olR^ndiog, shajl, 
<( upon conviction, be adjudged guilty of a h^h misdemeanor^ 
« and shaU suffer fine and imprisonment at; the discretion of the 
<< court, in which theconvicuon shall be had, so as that such fine 
(^ shaU not exceed three thousand dollars, nor the tem of \0^ 
^ prisonment be more than three years/* 

The section which I haive read is declaratory of the law of 
oatioQs; and besides, every species of private and unauthorised 
hosdtijdes is iiiconsistem with the prkijcif^s of the socifd com* 
pact» andthe very nature, ao^, and end of civil govemm^t 
The statute, which is the basis of the present iaOictment, was- 
l^assed the 5th June, 1794, and was temporary; but c<xigres8 
finnd it expedient, and perhaps, necessary, to continue it in force, 
vkhoutlinutation of time, which was done on the 24th Aprils 
1^00. This Sth section, which |»x)hilHts military enterprise 
against nay^s with which th^ United States ar^ at peace, im* 
^arts no dispensing power to th^president. Does the c<mstitii^ 
ton gi^ it I ?ar from it; for it a&pUcitly directs, that be shall 
**.take car^ that the laws be fkdthfJnJy executed." This instru^ 
aent, which^ measures out the powenb and defines the duties ^ 
tibe president, does not vest in him any^uthor^y to set on foot » 
laititary expedition {^ai&t a nation, wkh yfiiah the United 
fk^9> are at peape. And if a private indl«i*^l» even with the 
Wwledge and approbation of this high aiiMre-eminent ofi^er 
^,our government, should set on foot such a ipiiitw'y expe<fitioni 
hi^ can he expect to be exonerated from th^obligation of ^e 
law? Who hcJds the power of dispensationll^True, a iwUe 
ptme^ may be entered, a pardon may be gnm^ » hut these 
pfeBume «xuninHlity, presume guilt, presume aine^P^^^i^ ^ j^" 
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Othi fevestSgirtidft ^ih1 p«rii«litnent; whidi are very different- 
irom a poster to dispense with the law. Supposing then, that 
every syllaWc of the affidavit is true, of what avail can it be on 
the present occasion ? Of what use or benefit can it be to the 
defendant in* a trourt of laW ? Does it speak by way of justific*^ 
tion ? The pretJidem cf the United States cannot cohtfoul the 
statute, nor dispense with its execution, and sdH less can he an-' 
thorise a person to do what the law forbids. If he C011W5 it 
Would render the execution of the laws dependent on his wiM 
and pleasure ; which is a doctrine that has not been set up, and 
win not meet with any supporters in our government. In this 
particular, the law is peramount. Who has dominion over it ? 
None, but the legislature ; and even they are not without their 
limitation in our republic. Will it be pretended, that the pre- 
sident coflld rightfuHy grant a dispensation and licence to any of ^ 
our citizens to darry on a war against a nation, whh whom the 
Ignited States are sX peace ? Ingenious and learned counsel may 
ilttfegine and put a number of cases in the wide field of conjec- 
ture; but we are to take facts as we find them, and to argue 
from the existing state of things at the time. If we were at 
war with Spain, there is an end to the indictment ; but, if af 
peace, what individual could lawfully make war, or carry on a 
military expedition agmnst the dominions of his Catholic majes* 
ty ? The indictmem is founded on a state of peace, and such 
state is presumed to continue, until the contrary appears. A 
state of war is not set up in the affidavit. If then, the president 
knew and approved of the military expedition set forth in the in- 
dictment agsinst a piince, with whom we are at peace, it would 
not justify the defendant in a court of law, nor discharge hkto 
§tom the binding force cf the act of congress ; because the pre- 
sident does not possess a (Hspensing power. Does he possess 
the power of making war ? That power is exclusively vested In 
congress. For by the 8th section of the 1st article of the con- 
^ution it is ordained, that congress shall have power to declare 
war, grant letters of marque and reprisal, raiise and support 
{Otnies, provide and maintain a'^vy, and to prov^ for calling 
forth the militia to execute tb^ laws of the union, suppress in- 
surrections, and repel invaskS«is. And we accordingly find, that 
•congress have been so di^umspect and provident hi regard to 
Ae last three particulara^that they have from lime to time vested 
the president of the Ujoited States with ample powers. Thus 
l^theactofthe^Mthi^ebruary, 1795, 3 Swift's Edidon, 188. it is 
made lawfiil for tWpresident to call forth the militia to repel 
invasions, suppress ^insurrections, and execute the laws of the 
umon. Abstracte^y from this constitutional and legal provi^ 
»on> the right t6 repel invasions arises irom self-prtservation 
and defence, wlnich is a primary law of nature, and coiitflitutes 
pi^ of t^ UvW of nations. It therefore becomes the duty of 
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> fC0 | tej wd ^ar^c^rly of ^ cxeev^ve inafi(ialnite> who U ask 
t^elr hestdy and cominaBdep in chief of the iiodrces bjr sea and 
Undf'to repel an invading ht. But to repel aggressions and in« 
iMBOBar la one thing, and to commit them against a friendl}^ powr 
«t t& andih^. It is obvions^ that if the United States ivere at 
igar with Spain at the time that the defendant is charged with 
tii&ofiencie in the indictm^t, thence does ncrt come witiiin the 
pirview^ of the statute, wiuch makes the basis of the oBeoce to 
CQiMdst in begimung or preparing the means to carry on a mili- 
ivy expedidon or enterprise against a nation, with which the 
Unked States are at peace. If, indeed, a foreign natim should 
invade the territories of the United States, it would, i af^rehendy 
be not <»iiy lawUii for the president to resist such invasion, but 
dso to cany hosdiities into the enemy's own country ; and fof 
ias ^ain reason, that a state of complete and absoli^ war actual- 
If esists between the two nations. In the case of invasive hos-* 
t^tiesy Uiere cannot . be war on the one side and peace on the 
odi«r. What 1 in the storm of batde, and, perhaps, in the full 
lide of victory, must we stop short at the boundary between the 
two nations, vid give over the conflict and pursuit? Will it be 
m offence to ps^s the line of parudon, and smite the invading 
fee on Ms own ground ? No ; surely no. To do so would be a 
difty, and cannot be perverted into a crime. There is a manil'est 
difidoction between our gomg to war with a nation at peace, and 
a war bdag made i^sdnst us by an actual invasion, or a formal 
dcolaradon. In the former case, it is the exclusive province of 
congress to change a state of peace into a state of war. Ana* 
doi^ however, may be in such a situadon as to render it more 
ffudent to submit to certain acts of a hosule nature, and to 
tfust to ne^podation for redress, than to make an immediate ai^>eal 
id arms. Various conuderatk»s may induce to a m^sure of 
this kind ; such as modves of policy, calculations of interest, the 
Bamro of the injury and provocadcm, the rdadve resources, 
in«ans and strength of the two nadmis, &c. and tbereiore, the 
ei^an entrust with the power to declare war, should fii^t deckle,- 
whether it is expedient to go to war, or to condnue in peace | 
and \aHil such decision be made, no individual ought to assume 
» hostile atdtude ; and to prcmounce, contrary to the consdtu« 
tianal will, that the nadon is at war, and that he will shape his 
cooductyandact according to such a state of things. This con- 
duct is clearly inde£^sible, and may involve the nadon, of which 
he is a member, in all the calamities of a long and expensive 
-van -It is a matter worthy of nodce on the present occasion, 
^t when the o£^ce lakl in the indictment is stated to have 
Jlbeffi committed, congress were in session ; and if, in their csti* 
matkio, war measures were prudent or necessary to be adopted, 
^ey would no doubt have expressed their sendments &n the sub- 
. jcc^ either by a.public declaration of their will> or by authorising 
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^ktmotcBisve miOmkf iopfacjboA hottSkif ^fiint^ the UnfteC 
Spain. But nothmg of this kind ha» been dooey or at kttst apK 
pears to have been done. Congress <iid not choMe to go to war ; 
and where is the individual among ub, who conld kgaUfr.jdo aa 
without Iheir permissioii. Whoever violates the law becomes - 
liable to its p^ialties ; nor can the observance of the law be dis^ 
pensed ^th, unless it contains a clause authturisiiig certain per* 
sons to di^aise with it, under specified drcamstances^-or when* 
ewr they may think it expedient. In the ]»f€sent case, if war 
had occurred between the United States and Spain, at the time, 
the fads stated in the indictment werd^conunittttd, they would not 
aa^Mint to an ofitoce within the statnt^ which relates to a tine 
of tranquillity and peace. The defendant and hU case would faava 
been out of the statute. War b not ivetended ; and the law 
vnder consideration is absdute, requires universal obedience, and 
does not vest any officer with a dL>pensing power, or the extruor* 
dinary privilege of authorising a person to do what k eicpressly 
prohibits. It appealing tiien, that the testimony of Mr. Madiaon^ 
Mr. Smith, Mr. Wagner and Mr. Thomtc»v as stated in the de*. 
foidant's affidavit, is not pertinent to the issue, nor materkl by- 
way of justiBcation for defence against the £sxts charged in the 
indictment, their absence cmmot operate as a legal excuse to put 
off the triaL 

fiut it has been contended, that if the testimony offered shouMt 
not amount to a justification, it will to amidgation of the punirii^ 
nyent, and ought to pass to* tlie jury for the sake of reaching tbe 
ears of the judges. I take this to be incorrect in fHrinciple so £ur 
aak regards criminal prosecutions. Why suffer evid^iee toga 
to the jury, that is not pertinent to the issue, that will not justify 
tiie de&ndant,nor prove his innocence, nor purge his guilt ? Is it 
that the court may instruct the jury that they must not regutl 
such evidence, because it is irrelevant ? This ^vould be a work oi 
iiqieferogation and inutility. Nor is this all ; the evidence may 
warp their opinioa, may mislead their judgment, and induce tiiem 
to find an erroneous verdict. If they acquit m consequence of 
this improper testimony, would a new trial be gri^ited ? Evidence, 
which operates merely in mitigation of the punishment, is fit for 
tiie court only. If the defendant be couvic^mkI, then the question 
of mitigation arises, and will come properly before the judges. 
I have always taken the distinction to be between criminal and ci* 
Yil cases* On an indictment for a misdemeanor, where the pun- 
ishment is discretionary, the jury are to determine whether the 
defendant be guilty or not of the charge exhiluted against him ; 
and it is the peculiar and exclusive province of the court to as* 
certain the punishmt^t. The jury have no voice in fixing the 
punishment ; and why should th^ hear evidefice respacting it I 
In civil prosecutions, instituted to recover damages, as in an ac<» 
tion for assault and battery^ Mse imprisonme^ty evidoice in 
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MiKiiMiknit blmM^K liidi^QMeil 'to^Kc 'V^i becans^ ^fey sr^ tftie 
te^ mnstllftted asse^ohi of the ^u»itum of daiAages. It is of 
tbe tttmant inportaaceto the due adminktradon of justioe, that: 
tiie iocmdary between the prnvineeGf the judges and the prcmifee 
«f tlie jt«y5 wbkh kaocurately mai^ked by the law, shouid be hv^ 
mkUy pres«-ved ; k ought iiot to be broken i&upon, as it would 
huA to cGsfusm,afid rei^rour civil rights precaiious. 

The jcaite of Anii^eaea, 9 State Trials, 355. has been dtad t» 
preve^ timt the Tiadkiive temper a^nd conduct of Angleaea^ a day 
«r two iireoedlng the assaiidt, were given in evidence, though 
itroBgty Vefib^ l»y las counsel. This mxf have been prO{>trin 
two pQUits of view. 1. Because, accor^g to the practice of 
Westnitntter**Hi4}^ matter in aggrav^ion, previously to the com' 
inlnioB oi jthe offence and conviction of the ofiender, are not 
ilMiaity -laid belbre the court after conviction, in order to increase 
the punkhment« Tiiis is a humane practice, and in favoiurof the 
cfieader. I say usUalfyt because then^may be some exceptionii 
or ««ie anomalous cases to the contrary. 2. Because the pre- 
. vious caQduct> and tnalkioiui spirit of An^esea naturally led to 
the assank, were oomiected with it, and constituted one offence. 
h k u^ual to relate the circumstances attending the &c*, which 
form no tdcoisiderable ingret^ent in the tt*ansaction, and are per- 
lecdy consist<mt with the nature of the case, and the issue.-^ 
What is it, but to set forth the special manner of the fact or of- 
kat^ In the case cited, it was the same person, it was tite 
isme ofifence. This case, therefore, is not applicable to the pre- 
sent) and cannot be assimilated to it. 

Several passages were read in M*Nally*s evidence, whicli 
wait to show in what cases the character of the prisoner may be 
fiven in evidence on his ttial. Great relaxation of the oki rule 
iais of late years obtained, at least in the Irish courts of judica- 
tive; for in a certain class of cases, the character of the defen- 
dant, when it bears on the issue, and goes to show the imprd>a- 
ittiity of his having committed the fact kid in the indictment, is 
permitted to be given in evidence; as on indictments, for seditious 
Mbels, for riots and assaults, for forgeries, &cc« Let us hear the 
optiions of Lord Carlton, Lord Kilwarden, Baron Snuth, and 
*LordKenyon, 1 M*Naily*s evidence, 321, 322, 323. 
' in the King v, Johii Brown, commission of oyer and terml- 
aer, Dublin, December, 1798« Before l^rds Kilwarden and 
Carlton, chief justices. The prisoner was indicted, at com- 
HMHiiaw^ for uttering a forged instrument, purporting u> be a 
fivmissory note for money, of Sir Thomas Lighten, ami Co. — 
The prisoiier offered evidence of character ; which was objected 
% im. tne old rule, that evidence of character was only admiss^e 
hiifavcirem vita, on capital charges, but the indiclmait here was 
Ttet capital, but merely a misdemeanour. " Lord Carlton, C. J- 
^ Com* P. said, he had conversed with many of the judges oa 
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tt the 8d]9eetiK>w before the court, wha tbon^itt as he Ad, iim€ 
^ in cases where character was put in issue, evic)»ice of sucb a 
*^ nature mi^t be very material : for example, suppose a man 
« of very great property was indicted for perjury, wha« the ob- 
** ject to be obtained by the perjury was a mere trifle, for m- 

, ^ stance a shilling ; or suppose a mui to be charged with a Hot 
^ or assault, who was known to be of a peaceable and quiet dis- 
*^ position ; evidence of character in such cases, directly encoun- 
^ tering the nature of the charge in the indictment, must be oT 
^ the last importance. His Lordship then cited the King v. 
^ Robert Carr, Guildhall, London, 33 Car. 2. on an information 

. ^ for a libel against the government. Sir William Scrog|(;s, who 
<< was the judge, and who was not likely to grant a prisoner, in 
^ such a case, any privilege that he was not entitled to, adndt- 
^ ted the defendant to give evidence of his character and deport- 
^ ment Lord Chief Justice Holt, his Lordship observed, also 

« ^ admitted this specieb oi evidence ; and all the judges in Ire- 
^ land, upon the late circuits, uniformly received evidence of 
*' loyalty, in cases where the charge was of a seditious nature 
^^ though amounting only in point of law to a misdemeanour. 

^ Lwd Kllwarden, C. J. fian. R^« agreed with Lord Carlton, 
^ and observed, that the reason generally assigned for the ad" 
^ mission of such evidence in capital cases, and in c^tal cases 
^ only, was altogether unsatisfiEtctory to his mind. It was said to 
" be in favorem vita ; but he had no conception, ^cording to the 
^^ principle of sound sense and right reason, that character could 
^< be evidence in a case affecting the life of a man, and yet not 
*^ evidence in a case affecting lids freedom, his pn^rty, and hia 
" reputaticHi. 

" In the King v. Crawley, commission of oyer and terminer^ 
« Dublin, February^ 1802. W. Smith, B. in his charge to the 
♦* jury, adverted to the evidence of good character, which had 
*' been given for the prisoner. Character, he said, is of great 
^^ weight in every case, and requires particular attention, Yfhea 
" the charge is grounded on circumstantial evidence ; for it then 
^< creates a greater degree of doubt than where the prosecudon U 
" supported by direct evidence. In the former case, evidence af 
" character ought to be particulariy attended to, because the jury 
^ is more or less embaiTassed, and called upon to weigh the case 
^ with more scruple and doubt, from the very nature of the tes^ 
•* timony. 

** Lord Kenyon^s sentiment, though promulged in a capital 
^ diarge of the first magnitude, may be well applied to all cases, 
** where the character of the defencknt comes in issue. An af- 
^' (cctionate and warm evidence of character, when collected 1»- 
" gether, should make a strong impresidon in favour of a piisoD- 
^^ er, and when those, who give such character in evidence, aic 
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♦ caidded to credit, their tesdmony .8iM>itld have great we 
« the jury." 

The reasons assigned by the Irish judges, in &vour of giving 
^laracter in evidence on indictments for misdemeanoursv when 
it bears on the issue, possess great weight, and, perhaps, are ir- 
refragable. I feel no dbix>sition to controvert them, nor is it ne- 
cessary to do so on the present occasion. Character had, in the 
cases cited, an immediate and powerful bearing on the facts in 
issue, and did not go merely in mitigation of the punishment. 

« Downe, J. ( 1 M*Nally, 320.) admitted the prisoner to give 

* evidence of character, as a fraud was charged, and the punish- 
^ ment was not certain, but discretionary." The first reason 
given by Judge Downe is solid, because character bears on the 
point of fraud ; but the second reason I do not consider in the 
same light, for it appears to me to be unsound, and incompatible 
imh legal principles. 

The suggestion, that the evidence should be permitted to pass 
to the jury, that they may determine whether the offender ouij:ht 
-to be recommended for mercy, is utterly destitute of foundation. 
It does Hot merit a serious thought. The jurors are to hear such 
evidence, as the court think pertinent and material, and nothing 
more. But if matters, which may induce the jury to recommend 
tiic offiaider to the pardoning power, should be ixjceived in evi- 
dence, I do not know where we are to stop, or how to draw a line 
between the admission and lion-admission of testimony. We 
should be without land marks ; and afloat on the ocean mthout 
«ny compass to direct Our course. 

2. Tiie attachment. On this subject the judges disagree, or, 
as the statute expresses it, their opinions are opposed. When 
this happens, the judges do not assign any reasons in favour of 
their respective opinions, but merely state the point of disagree- 
ment, that either party may carry it to the supreme court for ul- 
dmate decision, according to the 6th section of the act to amend 
the judicial system of the United States, passed the 29th of April, 
1802. 

One of the judges is of opinion, that the absent witnesses 
should be laid under a rule to show cause, why an attachment 
should not be issued against them. The other judge is of opi- 
nion, that neither an attachment in the first instance, nor a rule 
to show cause ought to be granted. 

Immediately after the opinion of the court had been given 
Sanford moved to bring on the trial. 

Hoffman requested permission for the counsel of the defendant 
to confer a few minutes together. 

Morton requested a few days delay, or tp the next term ; he 
did it with great deference to the court, and should submit with 
silent respect to their decision. The ground on which this ques- 
tion had been argued by the gentlemen with whom he was joined) 
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InApeat force on Hs tnkid, and he hoped die court vmM admit 
oCKhort delay. He further requested that Mr. Smith's affidavit 
might be fited. 

Fater9(m^ J. The ccmrt have considered tiiis point i^lso, an<f 
determined that the trial should proceed. His own infirm state 
of health had for a moment inclined him to agree to a few days 
^elay, with the hope that he might then be able to sit on the trial ; 
tmt he was convinced that he should not in that time be suffix 
ciently recovered. He therefore relinquished the idea of delay 
on hb own account ; and he did not perceive any benefit which 
«ould restdt to the defendant by granting the applicaticm.* 

Jiidge Pateraon then left the bench. 

The distiict attorney renewed his motion to bring on the trial. 
But the counsel for the defendant expressing a wish that it might 
be postponed tiU to-morrow morning, the court, with the assent 
of the counsel for the prosecution, granted the postponement, on 
condition that the defendant's coui^sel would make ik> other at- 
tempt to create delay. And the defendant's counsel having as 
aented to tiiiS) the court adjourned till to-morrow morning. 

Friday^ July \%th^ 1806. 
Present, Judge Talmadge. 

The court being opened, the (fistrict attorney moved to bring 
on the trial of 

THE UNITED STATES against WILLIAM S. SMITH, 
Which being ordered accordingly, t)ie following jiux>r8 were 
balloted finv called, and sworn, viz. 

John Sullivan, John A. Fort, 

John Rathbone, Jun. James Masterton, 

Lewis C. Hammersley, Schuyler livingston, 

Coutland Babcock, Henry Panton, 

John P. HafT, George Forman, 

Goold Hoyt, Augustus Wynkoop. 

The district attorney then addressed the court tfid jury as 
fidk>ws: 

May it please the court. Gentlemen of the jury, 

The defendant, William S. Smith, is indicted for certain mis- 
demeanours against the United States. It is alleged in the in- 
dictment presented by the grand jury, that he began, set on foot, 
and provided the means for a militaryt expedition, to be carried 
on foom the city of New-York, against the dominions of Spain 
in South America, the United States and Spain being at peace. 
This is a summary statement of the charge presented against 

• Judge Paterson was extremely intUsjwsed all the time he attended 
this court, and what the Reporter imagined, has since been realized ; 
the good the great and the learned judge has since that day been trani- 
lated to another and a better world. October 1, 1806. 



Digitized 



by Google 



WILLIAM & 3MrrH. tt 

Col. Smith, to which he has pleaded tiiat he is not guihy^ and 
upoQ which he is now to be tried by you, and to receive convic-*. 
tioD or acquittal from your verdict It will immediately sdike 
you, that every prosecution for an offence of this nature^ must 
necessarily be of considerable importance, not only as it may 
affect the individual accused, but still more as it concerns our 
country, whose laws have been violated^ and the fgreign nation 
whose rights have been invaded by the offence. Interesting as 
every such prosecution must always be, it will be seen in the 
sequel, that the offence for which Col. Snuth is now indicted, is 
peculiarly aggravated by the nature and object of this expedi- 
tion, and the extent of the means prepared to carry it into effect. 
The indictment against Colonel Smith, is foundedl ^pon the 
5th section of the law of the United States^ entitled ^^ An act 
^ io additition to the act, for the punishment of certain 9rimes 
«4^[ainst the United States,'* passed the 5th June, 1794. This 
act was originally limited in its duration, but has since been 
rendered perpetuaL It was first pa^ed at a time when some of 
the principal powers of Europe were at war, and our own govern- 
ment had wisely determined to remain neutral and at peace. 
N(^thstanding this determinaUon of our government, individ«» 
uals embarked in hostile enterprise^ and in our own co^uury 
prepared the means of war against the belligerent powers. At- 
tempts of this kind made by unauthorised individuals, and tend- 
ing directly to violate the declared neutr^ty of tlie country, and 
ei^danger its peace, were the immediate occa^n of enacting 
this statute. 

This act, gentlemen, is declai'atory of the law of nations. It 
de&nes several offences against that law, and provides for their 
punishment. The indictment in thb case, is founded on the 5th 
secdon of the act, but in order that you may distinctly under- 
stand the nature of the offence, and the provisions of the law, it. 
is proper that you should take a view of the whole act. 

^ford here read the whole act, and commented upon the 
several secdons. 

Some of the offences specified in this act, can only take place 
when foreign nations are at war, and the United States are at 
peace. Those enumerated in the 5th section, may take place 
when all the world is at peace. 

I have said* that this act is declar^ory of tihe law of nations. 
This appears from the phraseology of the law, by whicli it is 
exacted and declared^ that if any person shall violate its provi- 
sions he shall be punished ; a form of expression whi^sh is only 
uied when the legislature mean to establish the law as they un- 
derstood it to be beibi^. But this appears still n^Eure eondu^ 
aitely from the principles established by the act, all of which 
were before recognised as principles of the public law, prevail- 
ing among all civilized nation^. The first <^ject of civil sogiety 
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is, to pres«^e the peace of the commumty, both agamst intemitf 
violence aiid external force. The rij^ht of making war, is, there- 
fore, in every community, whatever may be the form of its gov- 
ernment, vested in the supreme power of the state. It vrould be 
in vain that government should exist, or the restraints of society- 
be imposed, if the individuals of one community were at liberty, 
witliout the authority of the supreme power, to make war 
\ipon those of another at pleasure. Such a state of thin^ would 
be an extreme of barbaiism, unknown even to the savage state. 
All f ivilized nations have therefore concurred in adopting these 
^ptinciples, that the right of making war, belongs exclusively to 
the sovereign power of the community ; that it is not enjoyed by 
individuals, unless authoiised by the sovereign ppwer ; and that 
it ih the right and duty of every community, to restrain and 
punish its citizens or subjects, if they shall mkke unanthoiised 
war against another community. These principles are the ekr 
^lents of the law of nations. . They are found in every tieatise 
on that subject. They are adopted, and defined, and inforced, in 
this law ot the United States. 

It b not unimportant in this view, to add, that the principles es- 
tablished by this act, had been adopted and applied to our situation 
as a neutral power, by the first prewdcnt of the United States, 
befiu% this law passed. The <^ject of tliis act wras to inforce 
these principles more effectually, to adopt them as a pait of our 
own municipal code, and to provide adequate punishment for 
tbose^l?o might offend against them. 

By our constitution, the right of making waj* is vested in am- 
gress. It is not entrusted to the president alone, or to tbe pre- 
sident and senate, who by a treaty may terminate the state of 
war and restore peace* it is a power which no individual state 
can exercise, though for many important purposes, the several 
States are absolute sovereignties. It belongs tiien exclusively to 
the whole legislature, to declare that the United States are at 
war. Until such a deciaralion is made, the naticHi is at pe£\ce ; 
it is the duty of every citizen, to conform to the will of the na- 
tion, and to abstain from all acts of vioknce oi^ warfare, against 
the dominions and people of foreign states. I speak not here of 
that warfere which may take place in our own country, in sup- 
pressing insurrections or repelling invasions. Those cases stand 
on different ground, and do not in the least interfere with the 
prindples which I now lay down. 

If then, it be the duty of our citizens to abstain fiom acts of 
violence mid war agamst other nations with whom we afe at 
peace, how is that duty to be inforced I I answer^ by this Jaw . 
which is now before you. Its provisions are adi^ed expi«ssly 
to such cases. The words of the fifth section, are sufficiently 
comprehensive to 'embrace every case. " If any person shall 
^* b^^ or set on ftjot, or provide, or {M^epare, the means for an>: 
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•tMfitary exfiedition or enterprise^ he shall be punished.'** These 
words are not terms of art ; they are to be understood in their or- 
dinarj sense and acceptation, and, so understood, they unquestion* 
ably embrace every case in which any person may attempt to 
Tiotate the duties of neutrality and peace. 

I come now to speak more particularly of the chaises contain- 
ed in the indictment. This indictment contains seven counts, or 
distinct charges against the defendant. For all the purposes of 
the present trial, it will be sufficient, I conceive, to state to you 
^e substance oif tliree of them. It is first alleged that the de- 
fendant began a military expedition in this city, to be carried on 
against the dominions of Spain, in South America. It is also 
alleged, that the defendant set on foot a military enterprise, in 
this city, to be carried on against the dominions of Spain, in 
South America. Another charge is, that the defendant provided 
thirty men, and three hundred dollars in money, as the means 
for such enterprise. If any one of these charges shall be es- 
tablished by evidence, the prosecution will be maintained, and it 
will be your duty to convict the defendant, unless he shall on his 
part establish some sufficient defence. 

The general charge against the defendant, seems to resolve 
itself into four principal p^nts, to be established before the court 
and jury. 1st. That a military expedition was set on foot in 
this city. 2d. That this military expedition, was destined- 
to be carried on against the dominions of Spain, in South Ameri- 
ca. 3d. That the defendant was concerned in preparing the 
expedition, in some of the modes charged in the indictment ; 
tiiat is to say, either by beginning it, or by setting it on foot, or 
by providing men and money, as means for the expedition ^^^^ 
And, 4th. That at the time when this sh^dl appear to have been 
d(Hie, the United States and the King of ^>ain were at peace. 
These are the constituent parts of the offence, and they must be 
established affirmatively on the part of the prosecution. I trust 
that we are able to establish them to your entire satisfaction. 

1 will now briefly state to ymi the substance of the testimony 
which we shall offer for that purpose. 

It will appear that Miranda, a native of Caraccas, in South 
America, and formerly an officer in the Spanish service, left 
that sei'vice iYi disgust, or disgrace, more than twenty years ago. 
FrQm that time he OMiceived a project of effecting a revolution in 
his native country, and dismembering it from the crown of Spain. 
He was soon afiterwards in the United States, and then disclosed 
his project to many individuals hei^. He proceeded to Europe, 
and through a variety of fortune there, oMistantly pursued his long 
meditated project, and at different times laid it before the govem- 
m^its of Great-Britain and France, soliciting their assistance*— 
Not having succeeded in Europe, he again came to the United 
StateF- in November last. Here he employed himself in pre- 
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paring the means ibr a nuUtaryeiqie^tioaagMntt the pitmnceof 
Caraccas. His projectand views, were fiillf made known to Col* 
Smith, who embarked in them,and midertooktoprovide some of tho 
essential means for the enterprise. The ship Leandej^ which was 
p<Hnted out by Smith as proper for the expediuon, was engaged 
for that purpose. A great quantity of armst and nulttary stores^ 
and equipments of all kinds, was procured for the expedition^ 
men were enlisted by Smith himself, and by his agents, and the 
wages advanced upon their enlistment were paid by Smith.-^ 
Some few of these men, who were destined to act as officers, were 
informed of the secret object of the expedition, but the greater, 
number were told that they were enlisted for the service erf the 
United States, and were not to go out of their tenitories. The 
latter representation was made by Smith and his agents. 

The ci>ject of the expedition will be established by irrefragable 
testimony. That object was to invade the province of Caraccas, 
to make war against the existing authorities of the country, and 
tQ separate it by force from the dominion of Spain. . 

This, gentlemen, is a brief outline of the case which is now ta 
be filled up by testimony. You already perceive that it exhibits 
no commop spectacle. In a moment of profound peace with all 
nations, a considerable number of individuals in the bosom of our 
country^ conspire to make war, organize themselves into a milita- 
xy association, and pi*ovide the means lor extensive military ope- 
rations; and all this not merely for the purpose of rapine at land, 
or plunder at sea, but for the more audacious and dangerous. pur-< 
pose of invading a peaceable and unoffending people,»the colonies 
of a piince at peace and in amity with us, in order to subdue those 
colonies, and wrest them from their lawful sovereign, by the 
swcHt). Such an attempt is a flagrant and daring usurpation of 
the sovereign right of thb community, to make war or remain* 
at peace, as its goverament may think proper, and at the same 
time a violent outrage upon the rights of Spain. The direct 
tendency, perhaps I might say, the inevitable consequence, of sush 
an attempt, must be to involve the nation in war. Reflect for a 
moment upon the state of tilings which W(nild exist if this expe- 
dition should succeed. 4 The United States and Spain nominally 
at peace, but an important part of the territories of Spain wrested 
fW>m her dominion, by hostile force prepared in the tenitories of 
the United States. Or, if you please, reverse the picture, and 
suppose our own shores should be invaded by a banditti who had 
prepared a military expedition ip Spain, and had come hither to 
separate us from our own govemment by force. It is not necessa- 
ry for me to ask you how you would view such an attempt, or how 
it would be treated by the govemment and peq>le of this country. 

I forbear to pursue these reflections ferther. I have not 
suggested them to enlist your passions or to excite your prejudi- 
ces upon this occaacw. Such an attempt I equally disdain? and 
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dbe&dita. If I supposed it posa&le that you had cotne to this seat 
ef justice with any partialities whatever^ I would entreat you to 
lay aside eyery partial feeling, to dismiss every prejudice, and 
discard every passion* But as I know not why you should enter- 
tidn any other wish upon this occa^on than that justice may pre- 
vail, I should insult you by making such a request. 

The duty which is now assigned to you may be disagreeable, 
tat I think I can assure you that it will not be diilkult. The tes- 
timony which will be \sld before you will undoubtedly maintain 
the hidictmem and establish the offence. 

If this shall be done, the defendant must consequently be con« 
ncted, unless he has some legal defence. On that point I can 
enly say that I know of no defence which can be made, and I will 
Hot attempt to conjecture what his counsel may offer. 

In a cause of such magnitude, involving not only the execution 
of our own laws, but also the reparatiqn due to a foreign state^ 
whose rights have been invaded, I trust that you will heir With 
patience, decide with deliberation, and in the simple and expres- 
sive language of your oath, give a true verdict according to evi- 
dence. 

iamuel O, Ogden sworn, 

San/Mi, Do you know Cokmel WiUiam S. Smith ? Ji, Yes, 

Q. How long have you known him ? J, A great many years. 

Q. How many years ? A, Three or four years. I have known 
him as a gentleman. 

• Q. Have you ever seen Col. Smith and Gen. Miranda in 
company together } A. \ have seen them together, but I do 
not recollect the precise day when. I think it was about the be* 
^nning of January ; but perhaps it might be the latter end of 
December. 

Q. Did Col. Smith introduce Miranda to you ? A, He <fid. 

Q, Was it in this city ? A. Yes. 

Q. Are you sure whether it was in January or December that 
you saw them together ? A. It might be December, but I can- 
not recollect. 

Q. When they were together with you, was there any parti- 
cular conversation ? A, There might be a great deal, but I can- 
not say what it was. 

Q. Do you know what was the object of the first meeting be- 
tween you. Col. Smith and Miranda^-^did you hear ? A. The 
object of the first meeting was to make me acquainted with Gen. 
Miranda as a man of science and a great traveller. 

Q* What was the object of the expedition that was fitting out 
tt that time f .Was it against the Spanish dominions in South 
America ? ^. I decline answering that question. 

Q. Did you ever hear Col. Smith speak of an expedition to the 
West-IiuliM I 
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Hoffman, To answer such questions as would tend t« crimkiAt«r 
himself will not be required by the court. By this mode they can^ 
not expect to crincunate Col. Smith. Mr. Ogden is now requirecl 
to show the destination of the Leander, without which they will 
be defeated in establishing the counts in the indictment ; with it» 
they may, perhaps, be eniftbled to bring sufi^itnt testimony to es* 
tabUsh tlieir charge. 

Ogden, If you ask this as a particular question, I decline to an-» 
swer. If you put it as a general question, I answer, yes. 

Court. It appears a proper question. You must say if yoil 
Imow any thing of a conversation or declaration of Mr. Smith , 
made relative to the matters charged in the indictment. 

Colden hoped the Tcourt would hear him on this point ; he ex- 
pected to show that the witness is not obliged to answer questions 
like that now proposed ; he cannot be compelled to give testimo- 
ny as to confessions or convei'sations of the defendant, which may- 
be made use of ag^nst the witness when it conies to his turn to 
be a defenctint, and which will tend to criminate him. 

Court, the question is, if the witness heard Col. Smith say any- 
thing as to his agency or procuration ©f this expedition. It i» 
proper he should give testimony on that point. 

Colden, I hope this is not a positive decision of the court, but 
that they will hear us on so important a point. The court is now 
to make a decision of the utmost consequence, not only to this 
defendant and to the witness, but to every citizen, inasmuch as 
it involves a fundamental principle in the administration of justice. 
A witness is not bound to give testimony which may tend to 
criminate himself ; the witness ought not to be called upon to 
give the testimony required of him, because it may tend to crimi- 
nate himself. And that it may do so, will be obvious to the court 
when it turns to its records, and sees that tliere is an indictment 
on its files against the witiiess for the same offences with which 
the defendant is charged. 

Edwarda said, tliat the question might be well understood, he 
would put it in a new form : Did you ever hear Cdi. Smith 
speak of the expedition of the Leander to South America, and 
what did he say ? 

Colden, This mode of putting the question by no means re- 
moves our objections. We contend, not only that a witoess shall 
not be compelled to answer a question, when the answer may 
criminate him immediately, but that he shall not be compelled tor 
answer a question which may tend to criminate himself. 
• Court, You must show how this tends to criminate Mr. Ogden., 

Colden, Nothing can be more obvious than that it may do so. 
If Mr. Ogden were not indicted for having participated in the of- 
fence, with which the defendant is charged, still, inasmuch a», 
he would be liable to be indicted at any time hereafter, if it 
should appear that he was a fiarticefia crimmsy he might object 
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ItieASWiMP the quesdon, on the ground that hk answer would dis^ 
dose his participation in the acts of which the defendant is accus* 
cd. But when the court finds that the witness is indicted for the 
very same offence with which the defendant is charged, the force 
^ our objection must be immediately felt. The defendant and 
the witness are indicted for fitting out in the Leander, a military 
expedition against the Spanish colonies. Now, in order to con- 
Tict the Nvkness on the indictment which is preferred against him, 
it will be incumbent on tlie prosecutor to prove, not only that the 
witness did provide and prepare means which mi;^ht be applied 
to a military expedition ; but he must show upon the trial of 
the witness, that the witness knew that the means he did provide 
were intended for a military expedition. For without such know- 
ledge there can be no criminality. The witness would be no 
more criminal than any other person, who may have provided, 
or bought and sold articles of the same description. Now, if the 
witness in answer to the question put* should say, I had conver- 
sations with Colonel Smith, in which conversations we talked of 
the Leander ; he told me that she was destined to carry on a mi- 
litary expedition against the Caraccas, and he engaged me to 
provide means for the expedition ; would not this tend to crimi- 
nate the witness ? Would it not be conclusive against him to 
show that he had a knowledge of the expedition ; and would 
the public prosecutor have any thing more to do, when he 
eomes to put the witness on his trial, than to prove by the testi- 
mony of some by-siander, that the witness, in answer to the ques^ 
tion then put, gave such testimony as I have supposed ; -and 
could not this tend to criminate him ? Nay, it would directly 
criminate him, for it would be making him supply, by his own 
tesdmony, an essence of his crime. Let us suppose, that the 
witness really participated in the offence with which the defen- 
dant is charged ; that he knew the destination of the Lean- ^ 
derand the mtentof the expedition cgnnected with her ; that there ' 
exists at present no evidence of the witness having such know- 
ledge ; and that the witness was now on his trial, is it not cer* 
twn that he would be acquitted for the want of proof of what is so 
necessary to make his acts criminal? To supply this want of 
testimony by management, Colonel Smith is first put on his 
trial, and Mr. Ogden called on as a witness to furnish testimony 
against himself. It is not necessary for us to show, how the 
answer to the proposed question may criminate the wimess. It is 
sufficient that the witness says it would furnish matter for his 
own accusation. You cannot call upon the witness to explain how 
he would be implicated by his answer, because if you did^ you 
would contravene the reason of the rule, and draw him from that 
protection which he ought to find under the rule. For if the 
witness is to tell you how his answer would criminate himself, he 
must first tell you what his answer would be, and show its bear 
* o 
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ine and connection with other circumstances^ before you cpuld 
judge whether " it would criminate him or not. We contend^ 
therefore* that it must rest on the witnesses own declaration. If 
he says the answer would criminate him, he will not be obliged 
to give the answer. If U should be objected that if this doctrine 
prevails that then a witness in every case would have it in his 
power to arrest his examination and to conceal the truth by say- 
ing that his answer would expose his own guilt ; we shall not 
deny that this would in a great degree result from our construc- 
tion of the rule of law. But ail human institutions have, and 
must have their imperfections ; and it is one in the administratioi» 
of justice that it may happen that a wimess may avail himself of 
this rule to suppress the truth. But then let it be remembered, 
that he must do so by committing a perjury ; for he must say 
upon his oath that the answer required of him would criminate 
himself; and you have then the same assurance for the truth of 
this declaration that you have for any other fact that depends up- 
on the oath of a witness. Mr. Ogden having declared on his oath, 
that he cannot answer the questions which have been proposed tp 
him without criminating himself, we trust the court will say he 
cannot be compelled to give an answer. 

Hoffman, One word. No accomplice can ever be forced to 
give testimony against himself. It is a general rule of law, and 
recognised by the practice of all our courts of justice. If the at- 
torney-general wants to make use of the testimony of Mr. Ogden 
, on this point, he must first enter a noile firosegiuy and discharge 
- the witness firom the prosecution. 

Court. He is only to say whether he has heard any confessions 
or admissions on the part of the defendant ; but he is not called 
on to say in what degree he may have been an accomplice. 

Ho07nan, What I stated is an universal principle, and the 
court must be sensible that if Mr. Ogden stood here in the char- 
acter of an accomplice, he could not be called upon to give testi- 
mony at all. If he be a principal or co-principal in the offence, 
it cannot be inquired of. Nothing can entitle the prosecutor to 
his testimony but a nolle firoaegidj according to all the rules of the 
English law. 

Ogden, If I was to answer the question it may tend to crimi- 

Bate myself. I am indicted for the same offence, and a mutual 

communicadon on the subject would imply that each of us knew, 

of the setting on foot and fitting out the expedidon. I therefore 

"decfine the answer. 

Sanfbrd, Do you mean to submit, or do you refuse to answer ? 
X I hare already refused, under the particular circumstances 
which 1 have stated. 

Sanfird. At present wedonot call on the court to inforce its 
decision in respect to this answer ; but we do not wave our right 
to call upon it for that purpose hereafter. 
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. ^. Did you ^ee Smith and Miranda together more than once ? 
^. 1 tf d, but I do not remember how often. 

Q. Was it after Miranda's introduction to you ? vf. Yes. 1 
have seen them walking on the battery together, that is in the 
month of January last. 

Q. Did Miranda apply to you to charter a vessel ? ^. I do 
not think that question legal. If he had applied to me to char«- 
ter, and I acknowledged it, it may be followed up to prove that I 
knew of the expedition that was set on foot. 

Sanford. Did you charter a vessel to Miranda ? Mr. Ogden 
fes ab^ut to answer, when Emmet arose and said, he objects to 
thiett question. Ogden adds, I do. 

Emmet, We not only object to this question as it forms a link 
in the chain of proof, which, if once obtained, fastens round the 
Vritness as well as the defendant If Mr. Ogden says that he did 
charter a vessel to Gen. Miranda, then they might, by coupling- 
other testimony, show that she was fitted out and laden with arms 
laid ammunition \ then show the particular object of her destina^ 
tion ; and upon Mr. Ogden's trial it will be competent to give in 
evidence, by the testimony of a by-stander, that he had a kno^^ 
ledge or concern in the undertaking ; he therefore cannot be call- 
ed upon to answer whilst he is under prosecution. I will state a 
decision which has taken place on this head, which goes farther 
than we contend for. It is the case of Dr. Deman. The attor«» 
ney-^neral filed an information, ex officio^ for a libel. It waa 
tovnpetent to be proved by the printer. In his defence, he staterf 
that the printer was indicted also. The court imme(Kately de* 
clared that the printer should not be asked a single question whilst 
hfe remained under indictment, or until a nolle firoaeqtd was enter- . 
ed. But our objections go ferther ; we stand on the grounds of 
the constitution, and not the common law ; and we must say that 
our lips are hermetic^ly sealed, as to answering any qustions 
which may tend to criminate ourselves. We say that no ques- 
tions can be asked of the witness in relati(Hi to any acts done by 
hiixiself which by some -subsequent testimony may be so connect- 
ed as to tend to his own crimination. 

Mdwarda wished the gentiemen had been prepared witii more 
authorities to support the point they have taken up. The on© 
that had been referred to, was a case not in England, but in Ire- 
land. The books which generally serve as precedents in the 
United States, are precedents from the courts of England. We- 
know not what modifications there are of English law in Ireland; 
therefore we do not rely more on the cases in that country, than 
in France ; we are prepared to discuss this question of the nolle prO'^ 
segidj and wish it to be decided on principle. I wish as much as 
any msA to protect every person in the full enjoyment of hb 
rights and privileges. I do not wish to go beyond the legal 
length in this examiHiition. 
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Qmrt. Leftt this point may be supposed to rest on a principle 
of law, I shall only say^ that I cannot see how tius question can 
tend to crinoinate himself. It could not be given in evidence on 
his indictment, as has been urged by the defendant's counsel, be- 
cause it is not a voluntary confession on hb part 

Hoffman and Emmet both declared that k could be given in evi- 
dence by a third person. 

Edwardt asked again, how could it be given in evidence against 
himself? The chartering of a vessel is an innocent act,therefore» 
it does not criihinate him. If I ask if he chartered his vessel to 
go to the Caracas on a military exped^on, that would crimir 
Date him ; therefore he must not answer it. I admit to its full- 
est extent, that he must not answer a question, by which he may 
expose himself to be charged with a crime. 

Ogden, My answer might lead to the fountain-head ; they 
might supply by other witnesses what is wanting* in mine, and 
thereby fill up the chasm. Yet my answer shall be determined 
by the opinion of my counsel. 

Hoffman, The opinion of your counsel is, that you are not 
bound to answer the question ; and we advise you not to an- 
wrer it. 

San/brd. We reserve our right to call on the court to inforce 
its decision, though we do not call upon it, at this time, for that 
purpose. 

Hoffman, You have seen Gen. Miranda in company with Mr. 
Smith ; have you not seen him in company with others I J, I 
have seen Gen Miranda frequently in company with the fost 
characters in New-York. 

Q, Did you ever hear from any of the ofiicers of government, 
that he had dined with them and a number of other gentlemen 
in the city ? That be is known also to Mr. Madison and to the 
president. I ask these questions with a view to remove any sus- 
{Hcions which may arise against Col. Smith, for bung seen in 
cpmpany with Gen. Miranda. 

Court, You may conceive that you may have a right to ask 
these questions, but I do not see to what purpose the answer 
would serve. It is nothing but hearsay, which is not evidence. 

Mcholaa Romaine svfom, 

Q. Are you acqudnted with Gen. Miranda ? ji. Yes. I 
know him pretty well. 

Q. Have you known him many years ? j^, I have known him 
above twenty years. 

Q. What country is he a native of? ji, I have always un- 
derstood him to have been a native of the Caraccas. 

Colden, You will please to answer, sir, as to what you know of 
ypur own knowledge! not what you have understood. 
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Mdhoard: If it was merely heMvay eTidence, it would be im- 
proper ; but it is certainly not an improper question to ask of 
one man, where another was bora, with whom he had been ac- 
quainted twenty years* 

Romcdne, It was always reported, Aat G^i. Miranda was a na- 
tive of the Spanish main, in tlie province of Caraccas. 

Q, Was not Miranda some time in the Spanish service ? A:. 
I Imve understood so from books and authors which I have read. 
I do not know it from my own knowledge. 

Q. When did he quit that service, ji, I camiot tell. I think 
he held the rank of lieutenant-colonel or colonel ; the circumstance 
bmng a novd one made an impression on my mind, as he was 
tte first native American that ever arrived to thirt rank. 

Q. How long is it since he left his native country?, ji. He 
came to America shortly after the rewlutionary war. I think 
he left it in 1784; he went from here to England, as I am iuh 
Stormed, and believe, as an ofiiceri lor I have seen him in regi- 
mentals myself. 

David Gelaton sworn. 

Q. When the military expedition was fitted out in the Leander, 
Jxbtd Mr. Ogdai any other ships in port. 

JEmmet, This is not evidence pertinent to the issue. 

Q, We will put the question in other words. Is not Mr. Og- 
deu owner of several vessels ? A, Yes. 

Q. Does he own the Leander ? A, Yes. 

Q. When did the Leander sail on her last voyage ? A, She 
<^ared out the 23d of January and sailed the 3d of February last. 

Q. Did she clear out for Jacquemel ? A, Yes. 

Q. What other vessels wei*e in her company ? 
. Mmmet, Let the collector {Produce the custom-house books ; 
the entries will be better testimony than his recollection. 

Q. Have you the clearance with you ? A. Yes. (The wit- 
oefts produces the clearance and the manifest of the cargo.) 

Q* When did the Elmperor sail ? A, The Emperor, the In- 
doslan, and the Diana all cleared out the 23d of December, and . 
Ae Leander the 23d of January. 

Q. Was T. Lewis captain of the Leander ? A, Yes. 

Cross examined, 
Hoffman, Did the Emperor, Indostan and Diana clear out for 
Jacquemel ? A, They cleared out ft» Port au Prince in St. Do- 
nungo. 

Mm Af^ Lane sworn, 
Q, Did you sell a quantity of arms and military stores which 
were put on board the Leander ? A, Not in the last voyage, but 
in former ones I have. I have been in the habit of arming ves- 
sels for Mr. Ogden. 
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Lewis applied to me for a number of things. 

Q. Did he purchase of you cmy imlitMy atticles ? 

M^Lane. Does this relate to the question about Col. Smith ? 

Hoffman. You must prove that Capt Lewis was 9^ agent of 
Col. Smithi before his actions can be brought against usr 

Court. The object is to prove a miUtary expedition, and then 
the part the defendant took in that expedidon. Thk quesdoa 
goes to show, that a military expedition was set on foot f it is 
therefore a proper one. 

District Att, We prove that a military expedition was set ort 
foot, and that this witness was applied to for the purpose of car- 
rj'in^ it into execution. We shall prove the agwicy of Capt. 
Lewis, and the jury will judge how fiu* Cd. Smith is implicated 
or connected with him. 

£mm£t. We contend that this kind of testimoiiy is not fit to 
go to the jury ; they are endeavouring to criminate the defendant 
fy the acts of third persons. If they meap to charge us witli 
the acts of Capt. Lewis, they ought to have laid the indictment 
for a conspiracy. We have heard much of the danger of im- 
proper evidence going to a jury which is not relevant to the 
issue ; this appears to me to be wholly immaterial. 

Court, The indictment charges the defendant with fitting out 
and preparing a military expedidon ; the preparatioiy might have 
been dcme by himself, or by third persons. The public accuser 
-will prove that an expedition was fitted out, and the mamier in 
which it was conducted on the part of Col. Smith, or hi^agents. 

<?. What ardcles did you sell Capt. Lewis ? >4. I sold hi|n 

, some slow-match linstocks, powder-horns, and some other small 

things, wldch I provided in January last, and put on board a pet- 

tiauger ; they are articles which are used for the artillery oa 

land. I*saw them go on board. 

Q. Who was to pay you for these articles ? (A list erf which, 
the district attorney held in his hand.) A, I hold Mr. Ogden's 
paper for them. 

Q. Did you ^ any where with Capt, Lewis or Mr. Ogden, 
and see a number of muskets that were prepared for the Lean- 
der? ji. After I returned from Washington, I saw several 
chests of arms at Price's, More's and Allen's. At Allen's 1 saw 
they were packed up in straw. I noticed it, because I conadered 
it a bad mode of package ; they should be put up in boxes. 

Q. What did you see at Allen's ? A. I saw several boxes 
there. 

Q. You say, after you returned fix)m WashinglxMi, you went 
to these places — what time did you go to Washmgton ? ^. i 
went in December and returned early in February. 

Q. Did Capt. Lewis call upon you for any carriages for field- 
pieces ? J, He did, and for carriages for garrison ; but I cohW 
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int ifwi^ hite ai^.' Ife went to tonw^ of ^ iimlenieii ; %m ^ef 
could not supply him, not having anysouiid aiaterials. 

Q. Did he ask fou ior minkets? w^. He did ; I had about 
three thousand of them, but I refused them, because I did 
not know but that the hosdle movements on our frontiers might 
occasion aa eariy demand for them on the part of government, 
qpd; before they could be replaced. 

. Q, Was you ever ou board the Leander ? ji. Yes ; my tX" 
lipd there was this : Before I went to Washington, I was offer- 
ed two brass field-pieces. I postponed the purchase of them un- 
til I retujroed, in expectation c^ getting them at a less price ; and 
\ fimnd they had been disposed of ki my absence. I found they 
ifgre an board the Leander. I thought it somewhat strange, as ( 
<$d oot think any individual could afford to give the price I liad 
been asked for them for ship's .use. When I was onboard, I saw 
those two pieces and other artillery between decks. I saw also a 
number of shot of different sizes. 

Crosa^examtned, 
Q. Are the articles enumerated in this list more than sufficient 
finr an ordinary voyage of such a vessel? yl. They were not 

Q. You have fitted out a great number of vessels before, have 
you not ? J^. I have been in the habit of fitting out ships twenty 
years, and except the slow-match, there was not military stores 
more than enough for a voyage to the Mediten*anean or £ast- 
liidies. 

Q. You say you sliipped these articles in apettiauger; did you 
do it <^>^)ly and in the day time ? . .^. I did. 

District Attorney, Did you suppose that the guns and balls 
you saw on board, were more than enough for avessel^s use. A, 
Yes ; enough for one or two vessels of her size. 

' Q. You are in the habit of furnishing military stores, jmimuni- 
tion, and arms ; did you funiish the Leander with gun-powder. 
A, No, but I have furnished more of those articles for coromer- 
ml purposes than was furnished for the Leander. I fiequemly 
furnish vessels with more than is enough for their equipment. . 

Ccnert. What time was it when you used to furnish these ex- 
traordinary supplies, ./f .. Two, three, four, and five years ago. 

Ebenezer Stevens sworn. 
^Q. Did you vend some gims to Mr. Ogden ? A. I sold him 6 
Iron 9 pounders. I saw him in the street, and informed him 
where they lay, and the price ; they were taken away against my 
return home ; this was the 5th January last. I do not know 
wliere they were taken to. I understood Mr. Ogdcn's cartmen , 
took^them away. 

Cross^xamhted, 
Ql Do you know whether the trade in arms, andiammunitioh, 
isnot coimmon finim Obis port to- St; Domingo, and other islands 
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•f the WestJndieB, c«d those aftktes are consMered aa arddes 
ef merchan^ze ? A, Thej are considered and traded in as arti- 
des of oommerce. 

Richard Belden 9Wom. 
Q, Did you sell to Captain Lewis, or Mr. Ogden, any pistols, 
swords, or other instruments of war ? A, I^wis and Ogden canie 
to my house together, and I sold them 80 pair of fHStc^, 8 pair 
<^a superior quality, and 130 swords ; it was on the 20th Janua* 
ry, 1806. I took Mr. Ogden's paper for payment. All those 
arms were for cavalry. I understood they were to go on board a 
ship, but the ship's name was not mentioned. By Mr. Ogden *s 
order, they were packed up, and ordered on board ; the price of 
the whole was ITOO dollars ; 1600 witt for the arms ; the other 
was for some trifling thmgs he had at the same time. 

Jonathan Ogden sworn, 
Q. Did you sell a quantity of gun-powdcr to Mr. Ogden ? ,/f, 
I sold him 50 quarter-casks, on the S5th of January last, I think 
it was from Martin Boerum's magazine, at Brooklyn ; it was not 
stated to be for any expedition, but three-fourths of all the pow- 
der I sell is for exportation. 

Cross-examined. 
Q. This is an article of common merchandise ; did you export 
it frequently ? A, Yes, but much lately. • 

John Jacob Astor sworn, 

Q. Did you sell any arms to Mr. Ogden or Mr. Lewis ? A[. 
No, I did not sell to either of them, but I sold to Belden, who sdd 
to Mr. Ogden, about 60 or 70 swords. 

Court, This testimony does not apjily v you have Mr. Belden's 
testimony already. 

Benjamin Haight sworn. 

Q. Did you furnish Captain Armstrong with any military 
equipments. 

Emmet. What bearing can this question have upon the issue ; 
we have nothing to do vFkh Mr. Armstrong or his purchases. 

District Attorney, We shall show that Armstrong was the 
agent of the defendant. 

B, Haight. About the lOth or 15th of January, Mr. Arm- 
strong applied to me for accoutrements for riflemen, properly 
made for that purpose accordini^ to pattern ; tbty were belts and 
pouches of a peculiar construction for that class of men ; I made 
350 sets, for 250 men, and delivered them to the order of Mr. 
Armstrong, and I iras referred by Captain Lewis to Mr. Ogden 
fw payment There were sadctiea for g^ijUeinai^ X understood 
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for their dwn use; they were not military saddles. AUthese ar- 
ticles were to be got ready by a certain time, J think five or six 
days after they were bespoke ; they wei'e delivered about the l$th 
or 20th of January. 

Cro88'exarmned, 

Q. You say you were referred to Mr. Ogden for payment ; did 
be order any of the ardcles? A, No> but he assumed the pay 
ment. 

Q. Have not such articles been heretofore expcHted ? vf . Not 
that I know oC 

Bernard Hart sworn, 
Q. Did you sell any cannon to Captain Lewis or Mr. Ogden ? 
•d. I sold Captain Lewis 14 camion in January last, 1 think the 
8th ; I presume he took them away, for I received Mr. Ogden'n 
nSte for the payment* 

Crosa^xandned, 
Hoffman, What kind of cannon were they ? ^. I believe six 
of them were 9 pounders. I really do not know what the others 

were. 

Abraham Varmest s^vorn. 

lam a saddler. I made some cartridge boxes and belts, but no 
saddles, for the expedition. I made 250 sets, by the order of Mr. 
Armstrong, about the 12th or 20th, about the middle of January. 

Hodman, You can refer to your books for the lime. A. He 
wished to have them made as soon as possible, and when I deli*- 
vered them he gave me an order on Mr. Ogden for the amount of 
my bill. 

Jonathan Fay sworn, 
Q. Did Capt. Lewis apply to you for any arms ? A, He called 
a number of times at my house, as I was informed by Mrs. Fay, 
«nd left word that he wanted me to procure some military equip- 
inents for him. I made out a list of all 1 had on hand. Some- 
toe last January I met Capt. Lewis in Cherry-^reet, and I asked 
"^ if he had called upon me for equipments in my line. He said 
yes, I ivavc called upon you several times, and if you will walk to 
the house I will tell you what articles I want. I went with him. 
He there gave me an order, whicli I executed about the 20th of 
January. The articles were 25 muskets, 18 pistols, 15 or 20 
CQtlasses. I had a number more, but I could not get them ready 
^ time. I saw those I furnished safely delivered on board the 
•Zander, between Courtland-street and Mr. Ogden's. I did not 
see them delivered in the hold, but on deck ^ it was a mai^r of 
^"^otoriety that they were to go on board. 

P 
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Cro9a'^xafmnetL 

Hoffman. Do I understand you to say that the whole of the ex- 
peditioa was a matter of public notoriety ? ^. Yes, it was public 
wiierever 1 went ; ii was frequently a matter of. conversation in the 
societies I visited. 

Emmet. Did not the vessel lay at the back of the collector's 
house, and in a public and frequented part of the city ? A, Yes. 

Q. How many days was this shipn^ent public in the city ? ji. 
I cannot tell, but it must have been at least 10 days. 

Q. Do you mean 10 days prior to your shipment on the 20th c^ 
January ? A, I think it was ; every thing respecting it seemed 
to me to be well known. 

District Attorney, What was a matter of general notoriety, and 
so well known as you describe it ? A, That the Leander was fit- 
ting out for a secret expedition ; but the place of her destination 
was not revealed. 

r. Edwards. What was the matter of notoriety ? A. It w^s 
the sailing of the vessel ; that is what I meant to express ; but I said 
that her destination was not publicly known, and that the goods I 
sold were intended to go on board of the Leander. 

William Fosbrook sworn. 
I am a surgeon's instrument maker, and frequently buy and 
sell swords. I did not sell any to Mr. Ogden, but to Capt. Lewis ; 
and those I delivered cm the 25th of January last; 1 have the bill 
here. (He read the ttU ; the amount was 704 dollars.) I was re- 
ferred to Mr. Ogden for payment, and have his note for the same. 
I delivered the swords to the cartman They are charged at va- 
rious prices, and were in the whole 129. I did not know tlie use 
they were intended for. . 

William Allen sworn, 

I am a gunsmith, and sell those kind of arms frequently for 
exportation. I sold about 200 mtlskets to Mr. Ogden and Capt. 
Lewis. When they called the first time, they came together to 
purchase them. I sold them some 3 or 4 pounders cannon, but I 
do not know the day ; I think it was some time in January. I de- 
livered them to the cartman who came for *them. The muskets 
were put in boxes. The boxes were sent to me without direc- 
tions, but 1 do not know by whom. What pay I got ibr the ar- 
ticles, I got of Mr. Ogden, and the remainder I still look to him 
for. The application was made to me for the muskets within a 
week of the time in which they were supplied. 

The court adjourned till to-morrow. 

Saturday i July \9th. 
* The court, on account of the death of a child of Judge Tai- 
madge, adjourned without proceeding on tlie trial. 
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Mondayy Juiy 2 lat. 
Present, Talmadoe, Judge. 

Daniel Ludlow sworn, 

Q. Did Gen. Miranda, when he last returned from England, 
bring a bill of exchange, or a letter of credit to you ? ,4, Yes, he 
did ; it was a letter of credit in favour of George Martin, from 
the bouse of Harman & Co. of London. 

Q. Did you not understand the name to be a fictitious one, and 
that in &ct it was Gen. Miranda ? ^. Yes. 

Q. To whom did you pay the amount ? ./f. A part I paid to 
Gen. Miranda liimself, and gave him my note for the rest. When 
he was going to Washington I paid the balance due on that letter, 
or the amount of my note to Mr. Ogden. The letter of credit was 
ibr 800/. sterling. I paid the greater pan to Mr, Ogdcti ; but the 
exact sum I do nof recollect. 

Q. You considered the letter of credit as drawn in a fictitious 
name ; how did you ascertain it to be the &ct ? j1, 1 inquired of 
Mr. Rufus King, and he told me it was a counterfeit name, but the 
name by which he usually travelled. 

Crosa^xandned, 

Q. What vps the date of that letter ? ji. It was dated in 
August. 

Q. When did you receive it ? ji. It was shortly after the 23d 
of November, and before Miranda went to Washington. 

William Wallace awom. 
Q, Did you sell Mr. Ogden any gunpowder last winter ? ji. 
I sold 100 quarter-casks which lay in Boerum's powder magazine 
on Long-Island. Mr. Ogden contracted vnth me for it. 

Colden. When was this ? j4. About the middle of January. 
Sdnford. You gave Mr. Ogden an order for the delivery of it ? 
^. Yes. 

Hoffman. Is it not usual to export gunpowder from this city ? 
>/i. Yes, it is frequently done. 

Mr. Gelaton now produced the custom-books to the dme of 
clearance, &c. and the ccrtificale of the Leander, she not being 
an American vessel. 

Thomas Stevenson sworn, 

Q. Are you a smith ? - A, Yes. 

Q. Did you make any arms for Mr. Ogden ? A, I repaired 
some muskets. . 

Q. Did you make a quatitity of pikes for him ? A. Captain 
Armstrong directed me to make some, but I do not kaow whether 
they were pikes or spears. • I nuede 1200 myself, and got the 
rest made at other shops ; there were between 4 and 5000 in all. 
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They were packed up in casks, and delivered at a dock near whidb 
the Lcander laid, and Mr. Ogden was paymaster for them. 

Q. Was Capt. Armstrong the only person that gave prders on 
the occasion ? ^. He was the first, but toward the Hitter end 
Capt. Lewis also called, and required me to hurry on the work. 
They were delivered from the si)Op to the cartmen who were sent 
for them, about the 9th of January. 

John Moore sworn, 

Q. Did you selj arms to Mr. Ogden, Lewis or Armstrong ? 
jt. Mr. Price spoke to me first, and afterwards Capt. Lewis ap- 
plied to me for both muskets and pistols ; I can't say how many I 
sold l^m, but there was close by^ 100 muskets and 8 pair of pis- 
tols. Price toW me I was to take Ogden's paper for money ; tlus 
was some time last January or February. , 

CMTt. How many muskets did you say ? jf. Near 100, and 
8 pair of pistols ; they were put up in boxes, and delivered at 
different times ; the last that was sent was carried to Mr. Og- 
den's liouse. 

Juror. Where were the others delivered ? ./f. They were de- 
fivered to the cartmen who were sent for them. I also furnished 
8 drills and drill-bows. 

Jose/ih Price sworn. 
Q. Are you a gun-smith ? ,4. Yes, and a cutler. Mr. Og- 
den and Capt. Lewis applied to me for muskets, swords and pis- 
tols. I sold him 180 odd mukets, (these are separate from wiiat 
Mr. Moore sold him) 25 or 26 swords, and 29 pair of pis- 
tols, a few powder-horns and armourer's t(x>ls ; it was about the 
29th of January. I do not recollect the day they were put up 
in boxes, and delivered to the directions of Capt Lewis. The 
' cartmen had no orders, but they were Mr. Ogden's cartmen ; one 
of them I see here in court, Mr. Shuld. The amount of my bill 
is about 81700, and Mr. Ogden is to pay me. They applied t» 
m» about three weeks before the articles were delivered. 

Samuel Corp. stvorn, 

Q. Did you sell some cannon to Mr. Ogden last winter ? jf. 
Yes, I sold him ten, I tiunk they were iron, but I never saw them ; 
they were sixes and nines ; it was some time in January ; they 
were laying at Waltaam's wharf, and were delivered on my or- 
der to Mr. Ogden. 

Colden. How long was this before the Leander sailed ? ^. I 
thiak it was about the middle of January they were taken away, 
and \ was applied to ttiree weeks before thai ; but Til fook at 
my books at : ome, and ascertain the time precisely. 

[T.ie reporter thinks Mr. Corp's clerk was. in court, and fur- 
Mthed an extract from his booksy for he came back and ssid 

< ' ' . - .' 
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thiit the contract took place on the 8th of January, and the i^ 
plication one wtek sooner.] 

Cornelius Brinkerhoff' 9Wom. 

Q . Did you sell some pieces of cannon to Capt. Lewis lart 
winuir ? A, Yes, 2 four-pounders. I sold them about tlie 12th 
of January, and he paid me fpr them ; at least, I hold liis paper 
fortuem. 

Huffman, At what time did this take ^ace ? A, I think it was 
in January, but I cannot t^ll the time ; I could if I was at nome. 

William Shvid sworn. , 

Q. Are you a cartman I A, Yes, I have been frequently em- 
jrfoyedby Mr. Ogden. I was in his employ last winter in the 
month of January, when the Leander w<is loading. I carried 
down several things along-side of her ; I carried cannon, boxes, 
barrels and bales. I cannot recollect the number of cannon I Uk^n 
down, I thiok they amounted to 30 or 40. I was obliged to have 
people assist me in carrying them. The boxes wliich I took 
from Price's and More's were long boxes. I carried cannon from 
Waltham's, from Pine-street, from Gen. Stevens* some barrels, 
from Stevenson's in Medden-lane some hogsheads, which I sup- 
posed had water in them ; I carried some bales from Wey- 
man's, I think four or five ; I do not recollect the number. Some ^ 
of Mr. Ogden's young men gave me directions to go after these 
things, and they were all carried and delivered to the Leander 
last winter. 

Emmet, These were carried publicly in the day time. A. Yes 
sir. 

Q. You made no secret about it. A. No sir. 

Hoffman, Can you recollect what time it was when you deli- 
vered these things ? A, I cannot. I recollect I worked from 
morning undl night, aye, until 9 o'ck)ck too, with others, though 
we seldom work to so late an hour. 

Q. What was the reason that you woi'ked so late? A, Because 
the siup was in a iiurry to be dispatched. 

Q. Where did the Leander lay, when she was loading, last 
winter^ A, She laid down by Greenwich-street, on tlie left hand 
of Rector-'Street. 

WUIiam Weyman sworn. 
Q. Are you a merchant tayior ? A, Yes, I make clothes in 
large quantities, and sell them by wholesale or retail. I was ap- 
plied to, to make a large quantity last winter, in January, but I 
cannot remember the day. Mr. Ogden and Mr. Armstrong re- 
quired me to make a quantity of jackets and pantaloons. I was 
to make any quantity I could get done in time, which was two or 
three weeks, but nottoexcee4 1 1 or 12 l^undred of each^ The 



Digitized 



by Google 



no THE miAL OF 



jftckett were ' made of blue, and the pantaloons of ravens duck ; 
there were more jackets than trowsers. Mr. Ogden paid roe ftK* 
them. They were put up in bales and delivered to Mr. Ogden's 
order, I do not know to what cartman. I was directed to make 
them aU as for uniform, the cellars and the cuffs were yellovr, 
though not of all, for I believe a quarter part of them were green, 
and the facings of the green jackets were black. 

Emmet, Did your workmen understand what these clothes was 
intended for ? A. It was generally understood they s were to go 
on board tlit* Leander. 

Sanford, Did vou understand that from Ogden and Armstrong, 
when they called upon you and gave their orders ^, A. \ cannot 
recollect ; but it was no matter of secrecy in the city, I believe, for 
a fortnija:lit before they were delivered ; they were calculated for 
warm climates. 

Coldm, Ave they not worn in cold climates also ? A, Yes, 
certainly, the serge. 

John Come axuom, 

Q. Are you a cartman ? A, Yes. I was employed last winter 
in carryitr^ articles to the Leander, among the rest there >vere 
3 guns and 5 gun carriages, I took them from Water-street to 
near Rector-street, and left them alcmg side the Leander. I gpt 
them from Maiden-lane and from Gen. Stevens. 

C'Uden, Wlwt kind of gun carriages were they ? A. They 
were for sea service, and we removed them all by day light ; it 
was Mr. Shuld, who has just given his testimony, that employed 
me. 

John M' Bride sworn, 

Q. Are you a cartman ? A. Yes. Mr. Shuld employed mc 
to cart several things for the Leander. I carried down water, 
and 5 guns from Stevens', from Miller's and from Limmons'. 
I carried 3 claret hogsheads,, and I know that when they were 
taken out of the sleigh one of the heads broke in and I saw that 
it contained shot both round and double headed ; I brought them 
'from a store between the Fly Market and Burling-slip. I car- 
ried long boxes from More's four or five times ; they were of the 
kind that usually contain muskets. I saw one of them open ; at 
least they were naiiing it up when I went there, and I saw it con- 
tained muskets ; 1 carried them down to where the Leander layj| 

Golden. This was done openly. You were under no injunction 
of secrecy ? A: It was all done in open day, and no secret made 
about the matter. Cleland assisted me. 

James Cleland sworn, 
Q, Are you a cartmah } , A. I assisted John M'Bride in carry- 
ing watei', and 5 guns to the Leander. We carried, I think, 5 
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boxes of muskets from Allen's. I saw the inskie of one, and the 
boxes appeared to be all alike. I assisted in carrying five claret 
hogsheads ; one of them contained balls. 

John Murray 9Wom, 
Q. Did yott sell swords or cudasses to Lewis or Ogden last 
winter ? A. I sold some to Capt. Lewis ; they were all old 
swords ; upwards of 200 we sold them at a pretty low price ; 
therefore we could not put any value upon them. We received 
ihem from Martinique, and we had sold several of them from time 
to time, and these were the refuse of the whole. I did not know 
Capt. Lewis, but they told me that was his name. I received 
Mr. Ogden's note for the amount, which was paid. I cannot re- 
cdlect the date, but if it is material I will send my cleik up with it. 

Emmet. They were old swords and cutlasses ; they would an- 
swer for old iron, but ^^ould they answer for swords ? A. I do 
not know ; I am no military man. They were sent to me as 
merchandise, with other things, and I sold them as such. 

Colden. Was there any secrecy in this transaction ? A. None. 

Augustus Flemming sworn. 
Q. Do you live with Mr Murray, as a clerk ? ^. Yes ; and I 
delivered those things which Mr. Murray has just mentioned, 
on the 3d or 4th of January last to Capt. Lewis's order. There 
was 253 swords and cudasses, they had been bespoke 2 or 3 days 
before they were"delivered. 

Mrmngston Greenard sworn. 
Q. Did you make boxes last -qjinter for Mr. Ogden, or by his 
directions ? A- Capt. Lewis ordered some, and said they were 
for packing up of arms. H« required as many as would pack 
up 500 stsmd* but I did not make them all. They were of the 
proper size for packing muskets ; they were 5 feet 9 inches long, 
20 inches broad and 14 deep. I delivered them on the 1 8th or 
20th of January. They were applied for one day, and 1 delivered 
them the next. 

Martin Baerum sworn. 
' Q. Where do you reside, and what is your occupation ? A. 
lYeside at Brooklyn, and I keep a gun-powder house there. I de- . 
livered 100 quarter casks of powder to the order of Wm. Wal- 
^ lace, and 50 to the order of Jonathan Ogden, last January or Feb- 
ruarys They were given to the boatmen, to be put on board the 
Leander, when she lay at Staten- Island. I do not recollect the 
precise day, I tliink it was in February. We are not permitted 
to aeliver powder unless the vessel is in the stream ; we deliver 
it after the vessel has cleared out. 
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JanuB Bwbank awom, 

Q. What business do you follow ? A. T attend one of Fini- 
ton's ferry-boats ; I carried a 100 quarter casks of powder from 
Brooklyn on board the I..eanderi and 20 or 30 small arms and 
bayonets, some cutlasses, and some of the people and their l>ag- 
gage, which I understood beloni^^ed to persons on board the 
L€^inder ; she then lay at Staten-Island. 

Emmet. This was all done publicly ? A. Yes, I was occupied 
in it several days; sometimes I went twice a day and sometimes 
onee. 
^ Mr. M^Lane was called by the district attorney and asked if 
tius was the man he delivered the things to, menti<»)ed in hid 
affidavit. A. Yes that is the person. 

Emmet. Is it not common for you to carry things and persons 
•n boai)i ships after they are cleared and dropped down ? A. 
Yes, we are always glad to do that kind of work when we can 
get it. 

Mithamel Ward sworn. 

Q. What trade do you follow f A. I am a ship-carpenter ; I 
did not work on board the Leander before she went the last voy- 
age, but I was on board the 24th January, before she left the city ; 
I saw a good many gims on board, some m the hold as well as 
18 on deck; I saw a considerable quantity of balls, and two l.o^^'S- 
heads of double and single headed siiot ; I saw seyeral boxes 
which appeared about the size to contain muskets, but I did not . 
see their contents ; I also saw some gun cariiages, besides tliose 
that were mounted. 

ETTimet. There was no attempt made to conceal any of these 
things from your view ? A. None ; I had known the Leander 
several years ; she mounted 16 or 18 guns. 

John Gantz sworn. 

Q. What business do you follow ? A. I am a ship-carpcdter, 
and worked on board the I^eander last winter. I made a new tow- 
er deck for her, under the direction of Captcdn Lewis, pretty 
early in January ; they took on boaid. several guns, some wtre 
large cannon, and a considerable quantity of shot ; there were sen 
veral cases and boxes ; I went down to the quarantine grouQd to 
stop a leak, and saw between decks a quanuty of pikes, I cannot 
say how many ; they were tied up in bundles with handles to 
them ; the vessel at that time laid pretty low in the water. 

Hoffman, When did you begin to repair her ? A. about the 
middle of Jantiary, but some work had been done before 1 went 
on board. 

Fronds Gantz sworn. 
•Q. Are you a ship-carpenter ? A. Yes, and I worked on 
board the Leander ; 1 saw arms on the wharf, and cannon which 
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w^re put In the hold. Capt. Lewis ordered the ne# lower deck 
to be put in. 

Q. What was the object of putting .in that lower deck. 

£.mmet. Stop, that is not a proper question to be asked. 

Sanford, What is ,thp pse or advantage in putting in a new. 
lower deck) does it render a vessel better fitted for war ? Jt» It 
does. 

George F. Ho/ikina sworn. 
Q. Was any application made to you to procure a Spanish 
printing press and types ? ^. Yes ; in December ladf Satnuel 
C. Loudon made his first application to me for a prindng-ofiice. 
He then wanted Spaiush characters. I procured them for 
him, and the whole were delivered to his order about the mid- 
dle of January. But ^1 do not know, of my own k^owledge^ 
to whom jthey were delivered; . i 

Qoiden. Though the court has expressed an opinion that Capt. 
Lewis and Mr. Ogden were agents of Col. Smith, yet will they 
now hear testimony, from this witness,, of ^what passed between 
him and Mr. Loudon, and consider Mr. Loudon also an agent, 
without any manner of proof, and that in regard to a purchase 
which could have nothing to do, with a military expedition ? . » 

Sanford, The gentleman seems to think, that a printing press 
has no relation tp military expeditions. We shall show in 
. du^ titne that this has. 

Court, My decidon was, that every thing might be given hi 
testimony to show the fitting out of a military expedition, and 
whatever stands in connexion witli that point, is proper testi* 
mony. 

The reference which was made to the doctrine of conspiracy, 
do^s not in this case apply. Proceeds . . ? . 

Q. by Golden, You say .London purchased a ^rindng-office of 
you?, What do. you. mean by Spanish ieitters. Do not the 
Spaniai^s use the Roman characters? ^^^ It was a fount of 
Roman, but the Spanish have an articulated letter, such as uti n 
with a curve. It is not used in the English language, tind I pro- 
• ^ured him that sort from Philadelphia. Loudon clisappeured 
from this city about the time of the sailing ©f the Leunder ; I 
. have never seen him since. 

Jonas, Ma/ies sitforri* ' 

Q. Are you a merchant taylor ? J. Yes. I made several 
suits of uniform for gentlemen that went out in tlie 1 .oaiider. I 
i;nade two for S. C. Loudon. I delivered them to him about the 
last of January. They were fitting for an ensign or a lieutunant 
colonel, by only varying the epaulets. He ordered them himself. 
It is the same kind of uniform that we use foi our state artillery/ 
. except the difierence of the facings. 
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Q. bf Mmmet. Tou tnade iinifofrnis for Um, and you lunr6 
tnade them for others, I suppose ? J. I made about that time 
UnifOTms for two or three other gentlemen. 

Q. Did Loud(»i belong to the artfllery ? A. No. He was ^ 
eaptain in the 5th regiment ; but there is no ^fference in the 
im^rmof the artfilery and infimtry except in the facing. 

Q. by Effmet. Were you enjoined secrecy <m tiiis siibject •^. 
Nb. 

ThonUi9 Stokes sworn, 

Q. Did you make auy military uniforms ? A. I made a uni-^ 
form coat for Loudon. It was foced with buff. I made uni- 
forms also for a gentleman who went with Miranda, but I do not 
know his name, tmless it is mentioned to me. 

Q. Was it Molini I A. It was Molina or Molini. I madd 
some under cloathes, but could not consider them as uniform. 
The work was delivered about the end of January. I think her 
was secretary to Gen. Miranda. 

Q. by W. Morton, Are you certain of that ? A. No. But he 
fsid Miranda's bill, whose work was not uniform. 

Q. by Emmet, S6> you suppose it is a proof of a military expe- 
dition that ^e gcnersd has his cloathes made plain I 

John Swartwout sworn, 

San/ord^ in answer to a question from the defeftdant^s coim* 
sel. I am going to provjB by this witness, the conversations and 
confessions of Col. Smith to him. 

Q. Are you acquainted with C6l. Sihith ? A. Yes. 

Q. Have you had frequent conversations with him on the sub^ 
ject of Miranda's expedition ? A. Yes. 

Q. When was the first conversation ? A. I cannot recollect 
particularly, but it has been often since the subject was first pub« 
ucly talked of. I cannot say whether it was before or after the 
vessel sailed— perhaps it Was both. But I rather think it was not 
tiU after the Leander had sailed. 

Q. Did he say that his son sailed with Miranda ? 

Hsffman, You ought not to ask leading questions, but must 
ask generally. 

Sanford, I agree that the rule is against asking leading ques- 
tions, but tr witness may stop short unintentionally, atid it is then 
proper to put a question like that which I have asked. 

Hoffman, If this is not a leading question, I know not what is. 
I refer you to Peake's Evid. 188 ; there you will find that you may 
ask, had you any conversation generaUy<1>ut not did he say so said 
so. The witness in reply ought to give the whole conversation, 
for the several parts might explain each other. You ai'e not to 
tielect one part smd leave the rest. 

Q. What did Col. Smith say to you on the subject of this expedi-'' 
fion, in the several conversations you have had "with him I A. It 
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is imposuble for me to repeat the whole of the coivirersationsi or 
say the whole of what passed between us. When the capture of 
the two schooners was heard of, I asked him about his son, and 
though I do not recollect the particulars of that cooversation, the 
result to my mind was that his son was on board with Minoida. 
But I dp not recollect that he said that he was on board* We 
talked on the subject several times, and this opinioi I gather as 
the general result. About the same time I talked with others, 
and the opinion I formed perhaps was the result of all these con* 
versations. I cannot say he ever tdd me his sofi was on boan)> 
though I believed he was. 

Q. What did you understand from him as the nature and ten- 
dency of the expedition ? A. I understood it to be destined 
against Spanish America, or the Caraccas. 

Q. For what purpose ? A. I understood for revolqtionidng 
the Spanish colony ; but whether that impression arose from my 
conversation with Col. Smith, or others, I cannot determine. It 
is probable then that it might be from him, but I cannot speak 
positively. I never wished to ask Col. Smith a question on this 
subject since the indictment has been commenced. 

Q. Do you recollect any thing more on this subject ? A. It 
is probable that much more was s£ud, but it is impossiUe for mc 
to recollect it. 

Q. Do you recollect whether you conversed with Col. Smith 
GD the object of this expedidon, before it became notoxjoys ? A. 
I do not recollect that I did. 

Q. Did you, before the examination be&re the judge? on the 
commencement of this prosecution ? A. Y es, I think { did ; but 
it is so mingled in my mind with other circumi^tances tiiat I can- 
not say positively. I believe he mentioned to me while Miranda 
was here, that the object of the expedition was to revolutionize 
the Caraccas. Col. Smith and Gen. Morton both mentioned it to 
me, or it was in company, that it was mentioned that it was his 
object to revolutionize the Caraccas. The first person who told 
me of it was, I think, Col. Smith; the next Gen. Morton. This 
took place on the 25th of November, at a corporation dinner, 
where Cien. Morton mentioned to me that Miranda had been in- 
vited as an officer of distinction. 

Q. Did he inform you how he was to effect this purpose ? A. 
No. But I understocii from him since, or from the public prints, 
that Miranda was to be aided by the British. 

Q; by Hoffman, Did not Miranda leave this city and go to 
Washington, after the 25th of November ? A. Yes. 

Q. by Colden, Did not Col. Smith tell you that the vessel 
Miranda went in was bound to Jacquemel, aa well ai^ the Carac* 
cas? A. Yes. 

Q. by Colden, A number of gentlemen wene invited to the 
corporation*— were they gentlemen of distinction ? A. Yes ; and 
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Mr. Morton said that Miranda was a distinguished ofl&ccr, in con^;^ 
•equence of a question being asked who Miranda was. I do hot 
recollect the members of the corporation who Were present, biit 
I remember that a toast was given wisliing him as much success 
in South America, as North America had in our revolution. 

Q.' by Coitlift, In these conversations, of which you have spo* 
ken, did you understand that the expedition was set on foot with 
the appi^atibn of the goVemment-of the United States ? 
' • Sanjbrd, We do not object to this question as it relates to any- 
one cohversation between Coli. Smith and the witness, and any 
part of which the witness has related, but we object to the quesr. 
tion as applying generally to any conversation whatever which, 
the witness may have had with Col. Smith. 

Ammet. We do it in the way that you iiave ccmducted your ex-. 
amination, ii\ order to get the truth out of the wimess by aiding 
his memory. . . r . 

' Coldeh' I understand the objections to this question are that it is 
too getieral, ahd tliat it is a leadihg question. It is too general,' 
because it relates to all the conversations that may have passed 
between 90I. Smith and the witness. But it must be recollected 
that the witness has not attempted to detail any one conversation 
that passed between him and the defendant; on' the contrary, he 
has told us that he could not recollect wh^t passed between them 
at any one time— and he has only giVcri usth^ impressions 
wiiich were made' on l,is mind by all thtir conversations taken 
together, i^ow if the public prosecutor is to have the benefit of 
these iiihpressions so far as they may be favourable for 1 im, shall 
we not be intitled to the same kind of testimony 3 so tar it may be 
favourable for us. Had the examination of tLe ^vitness been con- 
fined to any particular conversations, undoubtedly we could only 
have inquired as to what piassed in ^hese conversations. But when 
the wimess has been a^ked by the gentlemen on the other side, what 
he understood from all the conversations genenJly, certainly we 
musi have a right to piit the same general question. As to its 
being a lead^g question, it must be remembered that the witness 
is now on his cross-examination, and ujion a cross-examination we 
have a right to' put leading questions. For the law on this ix)int, 
we again refer to Peak^, 188. 

Slanford, It is the law th^t where a witness swears to a conver- 
sation or the admissions of a defendant, the wLole is to be taken 
together. But that does not comprehend the right of putting 
questions on the cross-examination not relative to the issue. 

Suestions connected viith the cause, I am willing to admit, but not 
, ose which are unconnected with it. It is necessary to adhere 
to the rules of evidence, but this would be a violation of all rules. 
It would produce the absurd effect that the defendant might 
make testimony in his oun favour, by subsequent declarations. 
Thb would involve a violation of fundamental rules of evideocet 
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Odden. With permission of the court, I will put our question 
in such a way as that the extent of our inquiry may be distinctly 
sfeen. In these conversations, from which you collected the tes- 
timony you ^ve with respect to the destination of the Leander, 
did not CoL Smith tell you that it was set on foot with the appro^ 
Intion and consent of government ? 

Edwards^ It is competent for them to show wl.at occun'ed in 
any one conversation, but they shall not garble the conversation ; 
that is the rule of law ; it is founded in good sense and strict 
justice. Mr. Swanwout has been called upon to say what con- 
versations and confessions had been made to him by Col. Smith : 
Us answer is, that he is not able to relate particular conversa- 
tions, but he collects a result from the whole. I find no fault with 
the tesdmony given in this way ; but if he answers the particu- 
lar question as it is now put, he must do it in connection with the 
^ole, and must give us time and place. 

Talmadge. J. It is proper to examine the witness on any 
partifcuiar conversation, of which he must relate the whole, as 
hv as- his recollection serves, and then particular interrogations 
will be proper. 

■ Colden, Then, I trust, his testimony, as to conversations be- 
tween him and the defendant, mAw be rejected altogether ; for he 
has repeatedly said he does not recollect any one conversation. 
Is it intended to receive or reject the whole of his testimony ? 

Talmadge, J: -That is a subject for after consideration ; no 
doubt, it will have all the weight it is entitled to. 

Emmet, We ask,*\Vhether the whole of Mr. Swartwout's tes- 
timony is not legal ; or is it to be abandoned, because he cannot 
particularise* each conversation, but speaks oply of the general 
result ? We ask for the same latitude in our inquiries as has 
been indulged ta the public prosecutor. ' 

Talmadge, J. It is proper to interrogate the witness as to 
the convei'sationis which he has had with Col. Smith, on all mat- 
ters relevant to the issue. ' The conversation at one time might 
be of one kind, at aYiother of another ; * they mutually explain 
each other. But if he says that he does not recollect the conver- 
sations, it is proper to put qliestions that may remind him of it. 
Colden. Then the court overrule the question ? 
Talmadge, J. No, I do not. 

Colden. I will then again state the question as I conceive it 
would be proper. From the several conversations you have had 
with Col. Smith, did you understand that the expedidon was fit- 
ted out with the knowledge of the president ? 

Talmadge, J He may answer that question if he can identify 
the particular conversation . 

Colden. Can you identify the particular conversation ? ./f . No, 
I cannot ; the testimony I have given is the general result of 
the conversations I have had with Col. SmiUi. 
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Hoffman, Do you undertake to say that this is a result Ihnt]^ 
the whole of ybur conversations \ A,\ thhik it is. 

Emmet. In those conversations, was there any that led you to 
believe that he had the approbation of the president ? 

Edwards, This is an insidious mode of exan^ining-the^wtoess ; 
let them point to the particular conversation, and ' then ask their 
question. 

Morton, I consent to leave the question where it is ; the dif- 
Bculty which is made by the counsel for the prosecution to our 
obtaining an answer, is itself an answer. 

Emmet. Have you in any of those omversatiions formed an 
opinion that the expedition received tiie approbation of the presi- 
dent ? 

Edwards, That is the same question only in another garb. 

Emmet, 1 pray the decision of the court. 

Talmadge, J. He must answer from his poative knowledge, 
not from his opinion. 

Emmet. Have you then a positive knowledge of any particular 
conversation in which Col. Smith mentioned he had the approba- 
tion of the president ? 

Talmadge, J. Hieive you any recollection of a particular cmi- 
versation respecting this expedition ? Repeat the whde of that 
conversation. 

Emmet, Can you recollect any particular conversation respect- 
ing the destinaticm and the object of the expedition by the Lean- 
der ? 

Edwards. You are to state what you know of the destination of 
the Leander ; but did he ever mention to you, in any particular 
conversation, that those circumstances were known to the presi- 
dent ? If so, repeat the whole. 

Talmadge, J. The question must certainly be understood by 
this time. 

Swartwout. I never heard him converse on the subject of this 
expedition, but that I understood from him, that he beheved, from 
Miranda's representations, that government winked at the expe- 
dition ,; and he has complained to me since of this prosecution, 
as Miranda always informed him that government winked at the: 
expectition. 

Sanjbrd, Did you understand that the Leander was used to 
carry on the expedition from this city ? A, Yes. 
• Sanford, Did you understand that she had arms, ammunition 
and military stores on board ? A. I did, but I cannot tell whether I 
received such information fk'om Col. Smith, or gathered it flx>m the 
general conversation of the city. I cannot separate these cir- 
cumstances in my mind. 

Sandford. Did you understand from Col. Smith that he ha^ 
engagtd n^en to go on the expedition ? A, No. 
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, JSmmet. Can you give any detail of the conversadon respect^ 
ing an interview between the president and Miranda ? ^. I un- 
derstood &om Col. Smith that Miranda had waited on the execu- 
dve, and was informed that government would wink at it. 

Sa^ord. Did you draw your information upon tliis point from 
Col. Smithy or firom other sources I ji. 1 drew it from CoL 
Smith. 

Emmet. Was it then universally understood that the Leander 
was taking in military stores ^ A. I heard it from several per- 
0ons. 

Sanford. Did you understand the extent of the means Miranda 
took out with him ? A. I understood he had men and arms. 

SaTiford, Did you understand that Miranda was to be at the 
head of the expedition ? I thought so^ but^^nt know whether 
Col. Smith informed me. 

Hoffman, Do you remember whether you were informed by 
CoL Smith that Miranda dined with the president and the secre* 
tary of state f A. Yes. 

Hoffman. Did you understand that Miranda was pressed 
to stay a day or two longer at Washington, after he was prepar- 
td to return to this city? ji. Yes, I understood so from a letter 
Cofonel Smith received from him. 

Hoffman. Do you remember the date df that letter ? wf . I 
caimotsay. 

Hoffman. Was there a letter from Miranda, desiring Colonet 
Smith to conduct himself with secrecy ? ji. I was informed 
there was such a letter. 

Hoffman. Throughout the whole of these conversations, did 
he not uniformly state that he was acting with the sanction and 
approbation of the government ? .4, Yes, no doubt, but I never 
questioned him as you do me. What I state is to be more relied 
upon as the general result, than any particular or precise infor- 
toation I had from him. I thought that Miranda's project was 
to revolutiomse South Ameripa, but how I got the idea I do not 
recollect. 

Hoffman. Did Colcfliel Smith tell you the Leander was bound 
to Jacquemel ? ji. No. 

Richard Piatt awom. 

Q. Are you acquainted with Colonel Smith? J. Yes, for 
thirty or forty years. I have fi^quently conversed with him on 
Ais subject. We had conversations at the time Miranda was 
said to be in Washington ; perhaps it was in December last, and 
frequently since. 

Q. What did he say in December ? j1. I will give the court 
my general impressions on tlie subject. I understood this to be 
2^ British expedition, under the direction of Miranda, that ho 
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came to this country in order to carry it into effect, and went to 
Washington to co-operate ivith the American government, whto 
he at that time stated it to the president, who had full knowledge 
of the design. In answer to which the government said, it was 
not expedient for the country to go to war, but that he might go 
on with his plan as he pleased. 

Q. Did you know the Leander was fitting out ? ^. I heard it 
from all the world. Miranda applied to Smith first, he referred 
him to Lewis, who said he could do nothing without Ogden.— 
This occasioned the introduction of Ogden to Miranda. This is 
all I know which relates to C6l6nel Smith. 

Q. What did you understand was the desUnation of the expe- 
dition ? ^. I understood to Trinidad, and from thence to the 
Caraccas, and was very much surprihcd when I heard of their 
arrival at Jacquemel. I heard that he was to be supported by a 
large British force. I was confirmed in the suspicion that the 
government vyas acquainted with Jthe expedition from Duncan- 
son's letter, in which he informed Colonel Smith that he had just 
seen Tomt Jefferson. I reniarked it because he used the plain 
word Tom ; and that he would shortly have it in his power to 
give him a military command. I then did not doubt the secret 
co-operation of the government. I did not understand the extent 
of the arming, but believe that it 'was confined to the single ves- 
sel, the Leander. Tliere was a chest to come from Trinidad, on 
which I kept my eye. There was no danger he said ; there were 
two vessels to join her.' Therefore, I concluded that the whc^e 
business was understood by all parties. , J connected this with 
the conduct of Armstrong atid Williamson, who I understood 
was raising a regiment in Bermuda. I understood that Smith's 
son, was to be adjutant to .Miranda ; that the officers from here 
were to travel, but were to be joined by other officers at other 
places, and thence proceed to Caraccas. 

Hoffmaru Was it not the general conversation that she was go- 
ing to be joined by the British ? A, It was the general impres- 
sion ten or twelve days before. 

. Q. Did you expect Miranda was to be received when he arri- 
ved at the Caraccas ? Ji. I understood that the plan was to .be 
•- so guarded, that Miranda was not to land unless the people were 
ready to join him ; the whole plan was submitted to the govern- 
ment. . , 

Q. How came you to understand this ? . A. Colonel Smith had 
shown me Miranda's letters to him, from Washington. I be- 
lieve them to be genuine, but I do not know whether the state- 
ments they contained were facts or not. 

Hoffman, Did you not understand Smith's name was mention- 
ed to the government ? A, Yes ; I understood to Jefferson apd 
Madison ; they admitted that Smith was the most suitable per- 
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lOtt m tke Umted States. The government said he might dgias 
k& pleased ; he was a public officer and might go if he chose. 
- Htifftnan. Do you know that Miranda wrote at Washington of 
Us intentions to go ? J, Yes ; ten days before. 

Hoffman. Does the letter refer to the secrecy with which he 
carried on the expedition ? A. Yes ; and he desired Colonel 
Smith to preserve his usual secrecy in any conversations he 
laigbt have with his friends. 

, Q, Did he apply to Smith to secure him a vessel ? A, I un- 
derstood that he asked Sinith to procure him a ship, who intro- 
duced him to Captain Lewis, and he toOgden. I do not believe 
he had any thing to do with it, as he never told me he had. He 
was charged with enlisting men, but said he had nothing to do 
with men or money on the point of enlisting. 

Mr, M^Lane again. 

San/ord, I shall now proceed to the agency of Colonel Smith. 

Q, Did Colonel Smith apply to you to pi^ocure artillery, or ai> 
tillery-men ? Al. It was some time in January, after I went to 
Wasiiington. Lewis had been to my housewaad different per- 
sons ; sometitnes in the night, and sometimes by day. The mo- 
ment Lewis found I was returned from Washington, he called 
upon me^ -and after some conversaUons, asked me if I could keep 
a secret. 

Morton, We do not ask for conversations. What passed ? A, 
Various persons called on me from time to time. I cannot say 
any thing whether a line I received from Colonel Smith was with- 
out a signature, for I believe the paper is lost. I avoided conver- 
sations on this subject) as I set my face against them all. But as 
to the contents of the line, it was begging me to call on Colonel 
Smith ; and after getting my business arranged, I waited on 
Smith ; he touched the business of procuring artillery-men and 
artillery which might be used in the field or garrison. He in- 
quired also for smiths, wheelwrights, carpenters, and artifi- 
cers in general, but did not explain for what purpose he wanted 
them. He wanted three or four of these to be acquainted with 
the practical use of artillery. I declined all interference, as far 
as this, I knew of none such as he required, but those who m ork- 
ed with me. I however mendoned it to two or three young men, 
told them they had better call down on Colonel Smith, and talk 
with him. It was pretty much towards the last of January. It 
was previous to the sliip*s leaving the dock ; but whether cleared 
out or not, I cannot positively say. 

John Fink anvoim, 
Q, Do you know Col. Smith ? A, Yes. He applied to me 
last, winter to enlist some men, or rather to engage some men for 

CfkV^mm/ant Q.i>x*v\rf> T Inlrl Kim T t\\A not Irnnw nf nnv m^n. Rnt 
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% i^ botcbcft were idle. I was to g^ve tiie colonel newi Uier 
next morning. Insteiul of six, as he told me yestei^y, ^ere 
Was wanted twelve men, a sergeant imd corporal. They aikt:d 
a good price, it was %\5 per mcxith. There were fomteen at 
that time and went on as far as twenty. I was authorised by him. 
He represented to tne that they were for the service of the Um* 
ted States, but it was afterwards found they were to go on board 
the Leander. He would not tell us where they were ^oing to. 
He said he could not disclose the particular object. Tha^ he 
could have a great deal of money to explain it to a certain masiy 
and therefore could not tell the sergeant or me. These meb 
saw Col. Smith. Several of them, not all. I saw him often ; be 
said they were to go on a detachment. They boarded at my 
house. His son was to command the company and had a coitt^ 
mission for to go. I have seen Smith several times at my house. 
He shewed me a bundle of papers which he said were his orders 
to get these men. Smith informed me that an expedition simi- 
lar to this was to go from other states. He said his son was 
a captain. They went on board ; the mate abused theni, and 
they would not stay. There was fifteen dollars and a half a piece 
given to them. There were twenty of them. I received this 
money from Col. Smith. He put it in parcels for each man, 
and delivered it to me for them. It was for a month's pay. The 
men came to my house after they lefl the Leander. They said 
they would not go on board the vessel. 

Q. When on shore did Col. Smith or his son come to notice 
them to go on board ? ji. Col. Smith told me to say if they 
would not go on board the ship, he did not want them. They 
inight make a new agreement wth Capt. Burning. He was 
nominated to the command. As Smith was to be an aid, Col. 
Smith said he was going to take the command of this expedition, 
in the spring. They were to serve as cavahy, as the general's 
guard. I was informed that horses were prepared for them, 
where they were to land, and that clothes and every equipment 
belonging to a horseman was on board. 

Q. by Hoffman. They returned from the Leander to their dif- 
ferent quartei-s ? A, Yes. 

Q. Then it was stated to them that they need not go unless 
voluntarily ? A. They made a new agreement with Burning ^s 
Smith was become an aid. 

Q. hY\ Hoffman. Was it intimated to theto that they would stop 
at a place where they would have an opportunity to return, if 
they did not like the service ? A, I believe it was mentioned to 
them. 

Q. by Colden Was it not communicated to them that when 
the vessel arrived they would be at liberty to return, and a pas^ge 
be provided for them, but that he could not tell what part they 
%ould be sent to ? A. Yes. ' 
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f^. by Hqgfrnan. Recc^ct yourself. Did you say that C5ol.. 
Ssuth told you he wanted to engage then) for government ? How 
im ths^t ? Had you not just before engaged mep for government I 
4« These were the first men that I raised. 

Hotffh^m. Wa§ the bundle of which you spoke? a bundle of or* 
der^ or leUers ? A. He had two letters besides ; thpfie yf^vt or- 
dersi. 

Q. by P(^dcn, When did ypu first see Col. Smith on this sub- 
ject, and how can^e you to have the interview ? A. He sent for 
^le, and told me that he had been looking for me for two days past, 
^ wanted ipe to get five or six men for the general's guardf 
said that his son was to be captain of the company. 

Q. by Coiden, Did you ever see the sergeant and Sipith to- 
g^er ? And did the sergeant then a^ him where the detachi^ 
ment was ordered, and whether it was for the service of govern* 
mept ? A. Yes, that was what he said. 

Q. by Emmet. Was you never under any apprehension of being 
prosecuted for this transaction ? A. Never. 

Q. by ^mmet. You thought him then a good man, and that he 
\&A the approbation of government ; how came yqu to believe 
thjs ? A. I called upon the Colonel, and he showed me his or- 
der^. 

T^LMABGE) Judge. I will submit to this mode of examina^ 
Sop, if it is with the consent of the district attorney. 

Emmet, I submit to tlie court, but I beg to understand what 
there is illegal in my course cf examining the witness. 

Talmadge, Judge. The question is irrelevant to the point in 
is^ue. 

Emmet, Then I am ignorant of the manner of examining in- 
to the credibility of a witness, and therefore excuse myself from 
Day ignorance. 

Peter Rose sworn, 

Q. Did you sail in the Leander on her last voyage ? A. Yes. 
I Wiis employed by Capt. Gardiner,. Avho told me he wanted jne 
tp go to New-Orleans — that Ave were tp sail from her^ to Wash- 
ington, and go from Washington by land. 

Q. Have you been at New-Orleaps ? A. No. 

Q. Whep did you discover the Leander had a different object 
in view ? A. As soon as I got on board ; and I wanted to return, 
but they would not let me — ^they wpuld not allow me even to send 
a letter ashore. 

Q. Where did you go to? A. We went to Jacquemel first, 
^d remcdned there five days. 

Q. Who was with you, and what pumber of men had she <mi 
board? A. There was Lewis, Miranda, Armstrong, Gardiner, 
Darning, and Loudon, and niany others — I cannot recollect the 
lAJunaberof men, but I think there was near three hundred. 
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Q, Was there a printing-press on board ? ^. Yes, ancj 
k was set up on board at Jacquemely and something print- 
ed there ; it wa«i in Spanish, and in the" form of a proclama- 
tion. It had Mhamia's name at the top. The papers were 
put up in boxes and kept on board the ship ; Lut there were 
some put on board the schooners. None of the arms were dis- 
embarked at Jacqucmel, nor was any mercantile business done 
tliat I know of. I was employed in putting handles to the pikes 
that were on board, and repairing several small articles. She 
went from Jacqucmel to the island of Aruba, near the Spanish 
Main ; we went in there to get provisions and water. Two 
schooners were with us chartered by Miranda, the Bacchus and 
the Bee ; one had a nine-pounder, the other had nothing 'but 
small arms. They did not let us know.where they were bound. 
We left Aruba and went towards the Spanish Main, and came off 
Porto Cavello. The people were sent on board the schooners to 
land. We had a pilot with us, whom we got at Aruba. It was 
also the intention to land the men from on board the Leander ; 
but what prevented us from landing was, we met with a brig and 
a schooner while we were laying to ; we saw them the day be- 
fore. The pilot was mistaken in the place where we intended to 
land. We stood off from the shore, and when they came with- 
in gun-shot we fired upon them \ we fought for hklf an hour ; 
they followed the small vessels, standing down the shore, and 
enj^a;>;ed them ; we saw the schooners strike their colours ; 
and some of the people said they saw the boats hoisted out, but 
I did not. We could not overtake the two Spanish vessels. We 
^vtvt reviewed the next day after the engagement, and went to 
Bonaire for water, where we layed one or two days, and then 
sailed for Trinidad ; there we met the Lilly, and went with her 
to Grenada and Barbadoes. I was informed that Miranda issued 
commissions to his officers before we sailed from Jacquemel. 
He had no opportunity of landing any proclamations from the 
^schooners. When at Barbadoes we had some of our men taken 
out by the British, against the consent of Capt. Lewis, but with 
the consent of Miranda, as I was informed. Three Spaniards 
were sent on board. The people were generally dissatisfied with 
their situations, and some of them, at Barbadoes, were desirous 
of being released. I believe he refused some. I know he re- 
fused to discharge me ; but I got my discharge from Captain 
Lewis. He threatened to put me on hoard of an English man 
of war, and have me put in irons. There were a great many 
fimall arms and muskets on board, which were never secured till 
after the engagement, and then they were taken up in the steer- 
age. I cannot tell how many guns there were on board, but 
there was a great deal of shot. There were about 3000 pikes ; I 
put handles to 700 of them myself. 

Miranda was called commander in chief; Armstrong colonel ; 
Kirkland a colonel j Burning was to be captain of tlie dragoons ; 
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^M* two LoudoTis were c^fkers, and Willet was to comroand a 
corps of riflein<fn. I do not know how many officers there were* 
but I tiiink there were more officers than men. I am a native of 
Vermont, and never at sea before. I was very glad to get away 
and return. 

Hoffman, The two schooners which sailed with you, how were 
they equipped ? A, \xi part from what the I-eander had carried 
out ; there were ten or twelve men put on board-—! think not 
more than twelve, 

Hoffman. How many men do you say there were on board ? 
A. I am pretty sure tiiere were 200 ; the steward said there 
were' 300. 

Colden, Did you understand they were bound to Jacquemel ? A, 
Yes ; and afterwards 1 undei'stood it was the original intention to 
recruit an additional force there. 

Q. Were you all landed at Aruba ? A, We were all landed 
by the ^neral's orders. 

Q. Did you go on board again voluntarily ? A, Yes ; the peo- 
ple were pretty much satisfied ; but he did not give us our choice 
to go or stay. Aruba belongs to the Dutch. 

JLmmet, You made a number of handles for pikes and hatchets, 
I suppose they were not in ^. fighting condition when you left 
New-Yoik, or even when you were at St. Domingo. A, They 
were not. 

Emmet. Then I presume you mean to say, that he could not 
have carried on the enterprise, to which you supposed she was 
destined when she left New- York, but it was first necessary for 
her to touch at St. Domingo. A, The arms were all inisty and 
out of order, and in no condition prepared for a military enter- 
prise. 

Tuesday^ July 22d. 
Richard Piatt, in order to repair an error he had fallen into 
yesterday, wished to be permitted to show the original letter 
from Capt. Duncanson, which Col. Smith had put into his hand. 
The letter was produced and read accordingly, as follows — 

** Dear Sir, 

** I understand that something must be done against the ene- 
mies of my adopted countrv. I this morning called on Mr. Jef- 
ferson. I am at your service, if you stand forward, and 1 think 
you will, if the old adage is true, that *' the old coachman likes 
the smack of the whip ;" or as the East-India Rajahs end their 
letters, " What more can I say." — Yes I can. My best wishes 
&r the health and happiness of Mrs. Smith and your family. 
** With great regard and esteem, 
»< Yours truly, 

« W. M. DUNCANSON. 
^' Washington-City, 20th Dec. 1805. 
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^ An answor is asked. You know I ought to have an imme-^ 
diate answcF." 

Sanford, Then you retract what you add yesterday abmit Mr. 
Jefferson and Col. Smith, and that Col. Smith would have it in 
his power to give Duncanson a military commission. A, 1 1^- 
tract every thing on that point ; the letter can speak for itself. 
My impressions were strong at the time ; I sec Mr. Diutcanaon 
has not said Tom Jefferson, but Mr. Jefferson. I don't recollect 
whether I read the letter formerly, or whether Col. Smith told 
me its contents. 

Sanford, You said that the president advised that expedition. 
A. I meant to state the impressions that Duncanson's letter bad 
made on my mind ; now you have the letter and it will explain 
itself. 

ji Juror, Then what you have said before is to be considered 
as unfounded, and the testimony is what this letter contains ? 
A, Yes ; I let it stand as the letter states it. 

Sanford, Now I ask you, how you understood Smith, when you 
said that he thought he was acting with the omsent of the exec- 
utive ? A, My testimony purports no such thing. I thought 
the government knew as much of the thing as Miranda ; for 
from the information from Washington, I could have no doubt 
but that he had commnnicated it to the president. 

EmTtiet, What was the general impression on your mind, with 
respect to our situation VFith Spain ? ji. My general impres- 
sion was that the war system would be adopted. 

Edttxirda, That is an impix)per question to be asked ; what 
have we to do with his general impressions ? 

Emmet. Mr. Piatt says that he was impressed with the idea 
that ^Ir. Smith acted with the approbation of the president ; it is 
therefore fair to ask him what produced those impressions. 

Edwards, Let us have the facts, and the jury can tell whether 
they would warrant the impressions. 

Talmadgk, J. The ingenuity of counsel is not to regulate 
the course of the witness. State any fact you know <hat goes to 
show that the government had any thing' to do with the expedi- 
tion. A, Col. Smith always exprested to me his full persuasion 
that he was .acting with the consent of the president. 

Doctor Douglass Mwom, 
Q. Do you know Col. Smith ? A. Yes 4 and I know there 
was a num!>er of young gentlemen went out in the I-eander who 
had interviews with Col. Smith before they went. I understood 
that Col. Smith had the nomination of some young men to Mi- 
randa. Either after he went, or about the time, he said that 
the general was going home to his grand-mother, and want- 
ed a number of young men to attend hbn— his son was to go, anj 
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'hrmemioiied'to all, that after die pkm was opened to them, they 
BD^ht chuse whether they would go or not. 

Q. Did he say that he was authorised by government ? A. 
Ye&t expressly ; and 1 understood these young men were going 
out as officers to tlie country where they were bound. I knew 
tea or twelve of the yoilRg men ; and I believe they were all to 
hkv^h command. I knew many of them personally. 

Q. Did Smith give you any other account of this expedition ? 
A. It was my eariy impressions that it was for some hostile pur- 
pose. Shortly after Miranda arrived, he went to Washington ; 
and Col.' Smith mentioned to me that he had an intention of going 
to Washington, to converse Mdth the president— I told him I 
would accompany him. Next day he left word at my house that 
be wanted to see me ; when I saw, him he told me that the object 
be had in view in going to Washington, was completed — that 
another gentleman had seen the president, and made the neces- 
sary arrangements. He did not mention the plan that was to be 
pursued, but he told me he would ; and he desired if I knew of 
any medical men willing to go abroad, I should name them, which 
I did. 5n the course of some few days these gentlemen called 
upon Col. Smith — they called to know what was the plan of Mi- 
taMda ; that if the government permitted it to go into operation, 
they Would go with him. They brought other young men to me, 
«vd asked tne to name them to Col. Smith— I tokl them that the 
young gentlemen who brought them, knew more about the busi- 
ness than 1 did. They went to Col. Smith, and he assured them 
that he was authorised to do what he was doing. They engaged 
to^ out with Miranda, but they was to go to a friendly iskmd, 
from whence they might return, if they did not approve the pro- 
jfect. I requested the young gentlemen not to bring any more to 
ine, as they knew more about the circumstances than I did. 

^nford. Did ten or twelve gentlemen go ? A. Mr. Cutting, 
Mr. Robertson, and Spencer did not go out, the others went. 
Col. Smith stated that there was a co-operation on the part of go- 
vernment ; that though he was unwilling to leave b.is office, he 
bad consented to let his son go. 

'Q. Did Smith engage tliese men ? A. He mentioned to them 
tb^t what he said, the general would fulfil ; after he left this 
country these gentlemen all wore swords. The jury can tell the 
^ountof this arrangement, as \^ell as I can. 

Harison, Were they referred to Miranda ? A.I don't know, 
but I heard say. 

Edwards, Heard say is no testimony. 

Hariaon, What were the things that Smith said should be per- 
fortned by Miranda ? A. They were to receive pay, and to be 

appointed officers. Mr. sailed with Lewis as surgeon of the 

shipu^nd that they were to have liberty to return, if they 
^id not chuse to go further. Their passages would be provided 
•fw them. 
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Sanfjrd. What tnilitary commissions had they ? A. I hemi 
them call one another lieutenant and captuiu ; tliat Col. Sniitb 
had promised that Miranda should make them such. Every one 
should have the situation to which he was recommended by Col. 
Smith. 

Sanford. What was Sands to be ? -A. I think I understooil 
Smith to say, that if he found iiim a very clever fcliow*, he would 
make a major of him. 

Q. How many surgeons and physicians went ? A. There 
was a doctor and surgeon mentioned, but they aid not go, one oa- 
ly went. 

Q. Did they represent this as any tl-ing more than a recom- 
mendation from Col. Smith to Miranda ? A. Notiiing more. 

Q. Did the men that were engaged to go quit the first enga^- 
ment, and then enter under Diuning ? A. I understood so. I 
saw Duming with them. l)Ut 1 cjid not see Durning pay them any 
money. I know nothnig of the agreement ; but as they wei^e 
passing down to the boat, 1 understood an explanation had taken 
place, and they were now satisfied, and were now going on board 
with him. They had been dissatisfied before, I understood, be- 
cause they did not know the object of tl>eir engagement, and 
they had received some ill treatment from the officers on board 
the ship. 

A desultory conversation took place, between the counsel on 
both sides, on the legality of testimony, and the court gave 
its opinion, that the wimess should give his. testimony cmq 
those points which he knew of his own knowledge, and not of 
his belief, though he had a right to follow up his story in relating 
whatColotiel Smith had told him. 

Hoffman. How did you understand the word dissatisfied ? ^. 
I think I have stated all I knew on this point already ; they did 
not understand the object for which they were engaged, and they 
were not treated as well as they expected to be. 

Nqff?nan, Are you not the intimate fiitnd of Colonel Smith ? 
./f. Yes. 

The district attorney closed the testimony on the part of the 
United States, for the present. Mr Colden asked leave for the 
defendant's counsel to retire a few minutes to consult, which 
might be a saving to the court. It was gi-anted, and the coun- 
sel returned in about ten minutes. 

Colden. May it please the court. It is not gentlemen of the 
jury, without some surprise, that I find myself called upon at 
tliis moment to address you. For, notwithstanding the number 
of witnesses that have been produced by the counsel for the pro- 
secution, and the mass of testimony that has been submitted to 
you, I did not think it possible that Mr. Attorney would venture 
to rest his cause upon the evidence as it now stands. The guilt 
of the defendant has been spoken of with so much confidence, the 
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gfentlemen have seemed to triumph so much in the strength of 
their cause, tha( I could not but believe that they had yet some^ 
dung in reserve, which would afford them better grounds for 
tb«ir apparent reliance on having your vercfict agjdnst the defen- 
dant. But the public prosecutor having thought the testimony he 
kas offered sufi&cient m his purpose, we are now put on our de» ^ 
^ce. We might, gentlemen, if it were necessary For us to do 
so^ trust to the insufficiency of the testimony of the prosecutor. 
The defendant might boldly say, you have not proved upon me 
any gtdlt ; no proof of innocence can therefore be irequired of 
me. 

I shall, however, reserve all observations on the testimony now 
before you for a future stage of this affair. You have been, no 
doubt, attentive observers of what has passed in this court, while 
you have been attendkig here as jurors, and you must be appri- 
sed of the nature of the defence, which the defendant supposed he 
had H m his power to make, and which he would make, had he 
been aHowed the means -of doing it. We (fid expect to have , 
shown you by the most conclusive evidence, that the acts of the 
defendsQit which are now, by this indictment, charged upon him 
as crimes, were done with the sanction and approbation of the 
preaident of the tJnited States. If the testimony which we shall 
pow offer to you on this point, shall fall short of what you may 
have expected, you can be at no loss to account for its deficiency. 
• Had the witness whom we have subptenaej been compelled to ap- 
pear the whole mystery of these transactions might have been 
explained, and the cause would have appeared to you in its true 
colours. But though we have not been allowed to avail our- 
selves of that right to have compulsory process for obtaining our 
witnesses, which we verily hoped was secured by the constitu- 
tkm to every person accused ; still we are not altogether without 
tesdmony, and if we shall be permitted, we shall establish, by tl?e 
most respectable and conclusive testimony, that the president of 
the United States, and the secretary of state, had knowledge, 
at least of Miranda's expedition, and that they were intimately 
acquainted with all his views and designs. Besides, gentlemen, 
as you have heard from Mr. Attorney, this prosecution cannot be 
maintained unless it does appear to you that the United States 
were at peace with Spain when this expedition was set on foot. 
To show the real situation of this country, in relation to the 
Spanish government, we shall avail ourselves of some impoitant 
public documents ; I mean the message of the president of the 
United States to congress, at the opening of the last session, and 
a variety of other documents which were transmitted by him to 
ctmgress at that time, and which, with the permission of the 
court, I will now read. 

Sanford, We object to their being read, if the court please. 
The message of the president might be evidence to congress of 

s 
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the utuatioD of our countiy, but it is not addressed to i^ 
court and jury. Every question of this kind should rtctive the 
decision oi its proper tribunal ; the questions involved in tlic pre- 
sident's message have received such a decision^ and therefore 
must be at rest. We found ourielves in this objection upon the 
decision of the court, btfore whom it was fully discussed. But 
the counsel has not told us how he means to apply the message 
and documents. Is it for the purpose of setting up a justification ? 
The couil has determined that they are inappUcable for that pur- 
pose ^ therefore they cannot go as evidence to the jury.^:- 
They first attempted to muintuin that the government sanction- 
ed this expedition ; that not being permitted, they now mean 
to show that they had a right to decide upon the presideni's- 
message, whether we were at peace or at war ; a question wiiich 
is the exchisive province of congress to determine. 

Colden. There is notliing in the decision which the court has. 
tnade which precludes the testimony we offer. If there be, 1 have 
totally misunderstood the honourable judge who delivered the 
opinion of the court. We offered as a justification or excu8e». 
to j>rove by the testimony of the witnesses whom we have subpoe- 
naed, that the president of the United States sanctioned and ap- 
proved the acts for which the defendant is now to answer. The 
* court decided, as I understood, that although tlie witness should 
be able to make tias proof, yet, as the sanction or approbation of 
the president would be no justification or excuse, the court refiis" 
ed to grant compulsory process to bring up wimesses, whose 
testimony, in the opinion of the court, would be irrelevant. But 
the question now before the court, is totally distinct {h)m any that 
has been agitated, and has received no decision. 

We acknowledge, that the purpose for wlich we would intro- 
duce these documents, is to show, that at the time the expedition 
mentioned in the uuiictment was set on foot, this country was not 
at peace with Spain^ or, wliich is the same thing, that Spain wa* 
not at peace with us. The court observed that we had not stated 
in our affidavit that we expected to prove by the witnessjjs wc 
have subpoenaed that we were at war with Spcdn ; and therefore, 
the court thought we could not say that their attendance was mate- 
rial on thCit ground. But, if I am not mistaken, it was to be fnfer- 
red from the argument of the judge, who delivered the opinion of 
the court, that if* we had stated in the affidavit that we expected 
to prove this fact, viz. that there was war with Spain, by the wit- 
nesses we have summoned, then their testimony would have* ap- 
peared material, and the compulsory process we applied for 
would have been granted. It is ti ue, it was the opinion of the 
court, that the power of decluring war vested entirely with con- 
gress. And that the prtsident*s declaration could not place us ift 
a state of war. But this is very far short of saying, that we may 
not show, by any competent tebtimony, that there was an actuat 
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- ^tate of hostility between this country or Spain, or rather that 
^pain had committed agressions and hostilities aji;ainst our terii- 
tory, commerce and citizens, which amounted to actual hostili- 
ties, or a state of war on her side at least. 

Talm ADOEi J. The court made observation but on the mateii- 
aHty of the witnesses ; they did not p^o to this j)oint, but that you 
were not entitled to parol evidence to prove that the country was 
at war. 

Coiden. I understand the decision of the court as I have stated 
it. And cannot presume that w-e shall not be allowed to shjSw, 
that the United States were not at peace with Spain. And iflwe 
can prove that at the time that this expedition was fitted out, 
Spain was in open and violent hosdlity against this country, what* 
ever may have been the disposition of this country to remain at 
peace, however reluctant she may hav^ »bceii to make a declara^ 
tion of war, however patiently we may have been incHned to bear 
the wrcMigs and violence that was offered to us ; yet withoq^ our 
urill, and.ap;ainst our consent, there was an end to eur peace with 
Spain. For we could not have been at peace ^ith Spain, when 
Spain chose to be at war with us. 

We shall read these documents, then, to show what was the 
actual state of things between this country and Spain ; an$ shall 
rely on these official communications of the executive, as the 
highest evidence of the facts which they state. For as they are 
made to congress by the president, in obedience to that part of 
the constitudon which directs, that he ^all, from time to time, 
give to the congress information of the state of the union. There 
■can be no higher evidence. 

Nor can there be an objection to our reading these documents 
from the newspaper which -we have in court ; which must derive 
some authenticity from its being the newspaper of the govem- 
xn^U, so £ir, at least, as being selected for the publication of its 
laws. In England the gazette is received as evidence of the pub- 
lic acts of the government, (Rex v. Hok, 5 Term Reports 442.) 
In the case of Thomas Cooper, in the Pennsylvania circuit court, , 
this kind of testimony was allowed ; and in 8 State Trials 2 1 2, 
the case of John Quelch, paragraphs from the London^ Gazette 
were read, to show that there was peace between Portugal and 
England. Though I do not much rely on this last authority, be- 
cause, although the gazette was read, yet when an objection was 
-afterwards raised to the testimony, the court seem to have thought 
it unRecessary to decide whether it was proper or not. 

As we offer this testimony merely to show acts' of hostility 
against this country, on the part of Spain, it will be obvious that 
it does not rjuse the qucsUcMi, whether the president can put the 
country in a state of war, without the assent of congress. We 
mean, to prove, that without the will, or approbadon, or act of 
the president^ or of congress, there was a war de facto with 
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Spain. And if so, then the defend^t Wfts qot gjuSb^ of finl^^ 

out an expedition against a power, with wliich the United States 
were at peace. 

Hoffman, I did not expect any objections would be load^ to 
the proof now offered. 1 understood tlie opinion of the court <»& 
the motion to postpone the trial, as efiectually deciding on ttie. 
competency of the proposed testimony, The judge, ^ho d^ver** : 
ed that opinion, stated, us a reason wiiy the trial should nqt be ^t 
off, that the affidavit did not allege that the witnesses ceujd prov«^ 
the existence of war between Spain and the Uuited States. Th^ 
statement of this fact was unimportant, if W4r could only have 
exiiUd by an act of congress ; for, in that case the court iimst 
have taken judicial notice of such act. The remafk, therefiwre> 
could only have applied to a war, whose existence was to be, proy-* 
^ by circumstances and facts, independent of any legislative act* 
by circumatance9 and/acts^ proper for the consideration oCii juryb 
and which, like all other matters in fiqza^ should be submitted 
to them, under the charge of the court. It certainly was said by 
the judge, and in express terips, " that Spain could not be at war 
" with the United States, and they at peace with Spa^n." But, 
potwithstanding the reasoning adopted on that occasion, ^nd the 
conclusive opinion of the judge, which I have just mentioned, it 
seems we are. again to discuss the question, whether the United 
States can be at war, without a declaration of war by congress* 
Tne objection now made, goes to e^^clude all tcstknpny of the 
fsLCtj excepting such a declaration. 

It must be grunted, that Spain would not be prevented by ouf 
constitution from committing aggressions ; nor would her mon? 
arch trouble himself even to read that instrument when iur 
clined to commence hostiaties with the United States ; and| 
profoundly as I respect the talents and ingenuity of our learned 
opponents, I apprehend ii would be difficult even for them, to per-? 
suade any person of common understanding, that Spain would 
wait for an act of congress to autlioi ise her to make war on the 
United States. We have only then to alter tiie manner of stat- 
ing the question, and all difficulties vanish— rCouid Spain be at 
war with us, and we at peace with Spain ? The answer is sejife- 
evident, and testimony ascertaining that Spain was at war with 
the United States, is all that is necessary to establish the fact of 
absolute warfare between both nations, and ought unquestionably 
to be received. The message of the president, with the docu- 
ments officially submitted by him, tend directly to^estabiish, that 
Spain had commenced hostilities against the United states ; not 
merely acts of violence and predatory aggressions by her subjects, 
^mt open and avowed warfare, permitted and autiiorised by her 
government. In that message and its accompanying documents, 
therefore, we offer the best and highest proof of ti>e fact. By 
the third secUpu of the second article of the constitutioDj^it h^ 
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tftit the duty of the |ireddent, ^ from time to time> to give caa^ 
'Egress information of the state of the union." This provision em* 
bnces equally the external and internal situation of our country : 
the presid^it therefore discharges an (^ciai duty in communicate 
ioi^to congress our relative situation with foreign powers ; and his 
communications form the highest evidence of facts, of a public or 
pofidcal nature. They must be received as such, when necessary 
fcp the purposes of defence in a criminal prosecution. Unfortu- 
nate indeed, would otherwise be the ^tuation of an accused indi- 
vidual, who, having acted under their authority, is refused their 
production, as exculpating testimony, and is punished for a lauda- 
]k confidence in the declarations of the first magistrate of the 
union. 

Again. The constitution declares that " the executivb 
" POWER shall be vested in a president of the United States of 
" America.*' Is it not a branch of the executive fiower to declare 
the conditioii of the nation, particularly as it regards foreign go- 
vernments ? irnot, to which department of our government is 
tWs power intrusted ? Not to the legislative department, for it 
boWs no intercourse with foreigh nations, the president being the 
sole orgam of such intercourse— to him, likewise, belongs the right 
of interpreting all treaties between foreign govenimcnts and our 
own— of deci^ng upon the relative duties of one to another— and 
of enforcing their performance. The executive department alone, 
therefore, can declare, in the first instance, the political state of our 
nation ; whether it be hostile or pacific. Such was likewise the 
opinion of our Washington, and he acted upon this principle in 
his proclamation of neutrality, issued during the early stages of the 
Trench revolution ; wherein he declared the condition of the na- 
tion, as it regarded France. By some it was pretended, that he 
had exercised an unconstitutional power ; but the measure received 
the applause of every true friend of his country, and the appix)ba- 
tiofi of its constituted authorities. 

But, it is said, that the duties of the executive are distinctly 
jnarked out in the constitution, and that no powers devolve on 
^m, but those specifically enumerated, in the second and third 
sections of the second article. If so, I ask, from whence does 
the president derive his right to remove from office ? A rigljt of 
iatc not unfirequently exercised. The counsel for the prosecu- 
tion, I am confident, are not disposed to question the exercise of this 
very important fimction ; but, 1 will thank them to show, where it is 
inchided under ai^ presidential powers, which are specially defined 
i in the constitution. They cannot. It is a right springing only 
I from the general grant of executive fiower — a power, which re- 
niabs in all other cases equally unimpaired ; unless when con- 
tfouled in its exercise, by the qualifications contained in the se- 
cond and third sections'. This is not a novel doctrine. It was 
^t doctrine of the first congress, as the debates of that day will 



-Digitized 



by Google 



134 THE TRIAL OF 



manifest; and, I am greatly TOianforraecl, if the present secfets** 
Yy of state, one of the most distmguished roemhers of that hxP- 
nourable body, did not take a decided part in advocating the same 
piincipies of construction, which I support at present. Sure "I 
am, tliey are the only rational and sound ones, that can be used^ 
in giving a just interpretation to the constitution. 

The constitution provides, " that congress shall have the pow- 
" er to declare war," and until they do declare it, cry our oppo- 
nents, the nation is at peace 1 I shall offer at present, a very few 
remarks, in reply to this assertion. 

War is either offensive or defensive. This distioctibn is used^ 
only for the purpose of distinguishing the nation, whkh offends, 
or which commences the war, from that which defends itself 
against the attack. The war is offensive by the party which com- 
mences it ; on the opposite side, it is defensive. The rights of 
both nations, as to the extent and nature of hostilities are equal. 
The defending nation is not confined in her resistance, to the 
mere point of attack. She can at once remove the seat of w^r, 
fi om lier own territories, to the dominions of her enemy, and in 
prosecuting her defence, injure the ags^ressive power by direct 
and absolute attacks^ May not therefore a defensive war exl^ 
and all its rights attach, witliout a formal declaration by congress ^ 
If not, a singular paradox has grown out of the constitution. Be- 
tween two nations, there may exist a state of complete war on the 
one side, and of peace, or at least, a species of qualified war, xm 
the other. 

Our constitution, which it has been said, and with justice, was 
the work of the wisest meii, and most enlightened patriots of the 
nation, cannot be charged with a doctrine so inimical to our safcs- 
ty and our honour. It is a doctrine originating in this prosecu- 
tion, and as novel as many others by which it is distinguished. 
The plain and obvious meaning cf the constitution, is, that it is 
the province of congress, when the nation ia at peaces to translate 
it into a state of war, 'When an option exists, the choice i^ with 
them. But, when a foreign power attacks and makes war oa 
the United States, they are then, by the veri^fact^ already at war, 
and arty declaration by congress, would be idle and nugatory. 

I conclude by insisting, that a congressional declaration of 
war is not the sole evidence of war, actually existing between 
Spain and the United States. The official communications of 
the president, made to congress, ought to be received, as evi- 
dence of the facts, which they contain, and fi'om them tlie jury 
have a right to decide, whether Spain and the United States were 
at peace at the time of the offence charged in the indictment* 

Emmet, I did not indend to trouble the court on this question ; 
hut to reserve my exertions, and whatever talents and arguments 
I muy possess, until I shall have the honour of addressing tiie jury 
on all the matters connected ^ith my client's defence. 1 am in- 



Digitized 



by Google 



WILLIAM S. SMITH. 155 

dsMdy however^ by the solicitations of my friends near xne to alter 
a resolution, which was not suggested by indolence, but by atten- 
tive observation of the whole course of this prosecution ; and not 
to abandon the last effort, which it will probably be necessary to 
nake, exclusively with the court, for bringihg forward the defen- 
dant's case to the best advantage. 

Our object is to give evidence asf to the state of the country, 
yqih re^>ect to its relation with Spain ; for that purpose we ofi'er 
tbe president's message to congress, and the other documents to 
"which it refers, and with which it was originally accompanied. It 
i^ the pn.sident'» duty, under the 3d section of the 2d article of . 
^lie constitution, to lay before the congress information of the 
state of the union, and of course, of our relations with foreign 
powers. This message was delivered in perfoimance of that 
diUy ; and is therefore, at least, prima facie evidence of the fact& 
whicb it contains. If it and the other accompanying pubUc docu- 
Hients shall be rejected as inadmissible evidence, I confess I do 
Boi know where the defendant is to look for any better testimony 
as tp this part of his defence. 

. But it is stated that the decision of the court, on the motion ^r 
putting off tlie trial, has precluded us from giving evidence as to 
tbis pcnnt. If so, I think, with the utmost deference, that the 
court travelled out of the subject-matter before it. I pay profound 
and willing respect to it&decisions, when they relate to the matters 
submitted to it by the parties ; but when they pronounce without 
necessity upon irrelevant topics, they become extrajudicial, and 
cannot lay claim to the same authority. Did the court say we 
i9bere precluded from examining the question whether this cotm- 
^, and Spain were at peace t That was never presented to it as 
the question for its consideration. Our- application for putting 
off tiie trial was grounded on the absence of witnesses, who could 
prove, not the state of peace or war, but the president's know- 
ledge and approbation of the defendant's conduct. Why should we 
lie prechided from examining the question whether this country 
and Spain are at peace ? In the indictment it is averred that Spain 
"was^ at peace with the United States. It is therefore a fact com- 
prehend^ in the general issue joined in this prosecution ; and we 
are surely entitled, under all the rules of law, to show that it is 
^Jse* I request the attention of the court to this point. The ad- 
verse cpunsel admit they are bound to prove the fact ; but they 
refuse to us the privilege'of disproving it, of counteracting their 
proofs, and of showing that they are mistaken. Was tliere, or 
not, w^de/actOy is emphatically a question of fact, and as such 
ought to be submitted to the jury : if they should be of opinion 
that there was such war, the whole of t^e indictment is not 
proved. It seems, however, to be argued, that a war de facto is 
not sufficient to disprove the indictment, because it is founded on. 
A Statute which, is declaratory of the law of nations ; and t!iat the 
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vords of the statute are to be constraed with reference to tfiat la#. 
It woald be a efficient answer to that argument to sa^, that a waf 
de facto is recognised by the law of nations ; but further^ I beg^ 
leave to dissent from the opinion that this statute is dee h tr a totty 
of that law, although the assertion has proceeded from an autho-" 
rity which I highly respect. By lookmg at Che statute, it wiU be 
found to have been originally enacted for only two years; the 
limitation of its duration shows that it was not intended to be d&> 
claratory of the law of nations ; for that law is perpetual, and does 
not require to have its meaning declared every second year. The 
object of the act is not declaratory, but to create said desoibe a 
cnme and to annex a penalty to its coromis»on. The argument 
drawn from that assertion, I think, therefore, fails on every grotmdy 
and that we ought to be permitted to give the presid^t's mes- 
sage in evidence of outrages committed by Spain on our frcmderS) 
and her depredations on our commerce ; whether they amount to 
war de facto will be matter of conwleration for the jury ; but we 
have a right to show, if we can, that the. relation of peace i^^Mi 
broken by Spain ; that she carried on hosti&ies, vidated our ter- 
ritories, and waged war upcni our trade. Permit thi» to be shown, 
and she will not appear to be a nation at peace with us ; nor wiM 
the absurdity be maintained, that we were at peace with her, whoi 
she was at war with us. 

Haman, I presume that if there is any principle in oiar law, 
certain and incontrovertible^ it is that in all criminal cases the 
jerry arc the judges of the law, as well as of the fact. And ffom 
this princ^>le it follows, that no question purely of law can arise, 
connected with the guilt or innocence of the defendant, wMeh is 
to be considered as exclusively belonging to the court, and not 
within the cognizance of the jury. For if, as to certain propooi- 
tions so connected, the court can pronounce that by law either the 
affirmative or the negative is to be conudered as existing, asid 
exclude the evidence relative to that proposition , it wiQ result, as 
an inevitable consequence, that they can limit and confines the 
province of the jury within such bounds as they themselves shall 
deem proper. They can assume the several im>positions andt 
controul the verdict according to their pleasure. In thm deter* 
mination of this cause, the question of peace or. war is of 
primary importance ; because, to establish the gukt of the 
defendant, it must appear that the expeditimi was against 
a nation with whom the United States was at peace. Sucl^ 
is the express declaration of the statute. It is therefore **a 
" turning point," to be determined by the jury whether we were 
at peace with Spain when the offence is supposed to have been 
committed ; and if the jury are to determine it, they must have 
every species of evidence that is fit to demonstrate the actual si- 
tuation of affairs between the two countries. 

In opening this cause to the jury, the district attorney seems 
to have been fully convinced of the doctrine for which I am now 
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«(mtending. He then infbrmed die jury, that the fourth point 
which he should establish would be that this country was at peace 
with Spabi) when the offence was committed, which is charged in 
Ae indictment. 

' At this time, however, he insists that this is a mere point of 
biw, about which the court only is to judge ; without reflecting 
Aat the great maxim 1/ have already noticed would be violated 
by his doctrine ; and Without considering, that in relation to this 
point, legal inferences can only be deduced from facts antccedent- 
Jy appearing. In criminal cases, it cannot be proper for the court 
to assume the fact, and determine the law. They cannot tell the 
jury, this country tvas at peace. Such is the law ; and you are to 
determine the guilt or innocence of the defendant upon that sup- 
pwttlion. If the court could do this, the power of the jury in 
mminal cases would indeed be feeble, and very different from 
what we have supposed. 

But, admitting that the qxiestion 6f peace or war may be pro]>et' 
^ a jury, we are told that no war can exist without a declaration 
Ity congress. Consequently, tliat no evidence but the act of con- 
gress can be received, to demonstrate the existence of a war be- 
tween this and any other country. 

The federal constitution has, indeed, provided that " the con- 
* gress shall have power to declare war ;*' and thence it is infer- 
ftd that war cannot exist without such declaration. But surely, 
this provision of the constitution can only relate to cases where 
tefe VA an option to embrace the alternative of peace or war ; and 
ifrby no means implies that a formal declartrtion is essential to the 
•jdstence of actual warfare. 

If the enemy commences the attack, we may appeal to s^ms 
iftemedlaEtely, and without any ceremony. The state of peace is 
iM) longer in being ; and from the very instant that the aggression 
tfikes place, the two contending powers, by the law of nations, 
which is founded upon the law of nature, are to be considered as 
wiemiesi 

^ Even allowing then, that as to offensive war on the part of this 
country, the doctrine of our opponents would be correct ; yet it 
should be remembered that there is a defensive, as well as an of- 
fensive war ; and that the state of peace or war between two 
countries implies reciprocity. Both must be at peace, or both 
will be at war. So that, if a foreign country should declare war 
tgjdnst the United States, or attack their territories, or commit 
acts of open hostility and aggression, this country would be in a 
state of actual warfare, without a declarati(Hi of congress upon the 
Subject. 

If any doubt could be entertained whether to constitute a war 
in such cases, it is necessary that there should be a precedent 
declaration, I could refer the court to the most approved writers 
Mpon the law of nations ; tp Grotius, Puffendorf, Barbeyrac, Vat- 

T 
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tel, and others ; all of whom (whatever may be the disc6rdafte# 
of their opinions as to the necessity of declaring war when it is iiv 
its nature offensive) agree in the sentiment that under such cir- 
cumstances as I have already stated, no rule of the law of nations 
would be violated, if war should be carried on witliout being de- 
clared.* I might add that the constitution itself has contempla-^ 
ted a case in wliich war may exist without any declaration of 
congress ; where a state may engage in it, though not invaded, if 
in such imnunent danger as will not admit of delay. 

The question, then, as to the state of our peace, must depend 
upon a variety of circumstances, and may be made evidtntto the 
jury by a vaiiety of proofs. In the case of offensive war, the de- 
claration of congress could be resorted to ; and where the war 
commenced by the acts of aggression of the enemy, the actSr 
might be proved in the same manner as every other fact of great 
notoriety. 

If then tills country might have been actually at war with 
Spain, without any declaration of congress, it w ill only remain t& 
show that the President's message is proper evidence to establish 
the fact. Here I must observe to the court that, by a particular 
provison in the constitution of the United States, it is made the 
duty of the president, to give congress information, •' Irom time 
** to time, of the state of the union." Hence, his official commu- 
nications to the legislature, must be considered as stamped with 
the character of truth, and carrying in themselves the most irre- 
fragable evidence of those facts which they rehite. The state of 
the union depends, not only upon its internal circumstances but 
also upon its situation witli respect to foreign powers ; askd when, 
the chief magistrate of the union exhilnts to the congress a state 
of facts, there can be no higher evidence to establish their exist- 
ence, and the consequences that result from them. 

The court will no doubt recognize the presumption of law, 
that all magistrates execute their duty with fidelity ; and this 
presumption shall prevail until the contrary is shown. But if 
such a presumption exists as to the ministers of justice and sub- 
ordinate magistrates of the country, it must apply, with much 
more force, to him who is invested with the highest dignity, and 
most important trust. It would be indelicate to suppose that he 
had deviated from the truth, and it would require the most con^ 
vinciilg proofs to establish the fact. 

We hope, therefore, that the president's message will be ad- 
mitted in evidence for the consideration of the jury ; and we trust 

• Vide Bynk. Quest, publ. Jur. lib. I. cap. 2. Vattel, lib. 3. cap. 6^ 
«ect. 57. Grot, de Jur. B. et P. lib. 3. cap. sect 6. Pufi. de Jur. Nat, 
and Gent. lib. 8. ch. 6, and the notes of Barbeyrac. Heineccius Systema 
Juris, b. 2. ch: 9. sect. 197 and Hen. Cocceii et Sam. L. B, Cocceii, 
Com. ad Grotium. Vide etiam Noliii Jus Gentium, cap. 6. sect. 713. 
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k will convince them that the United States were not at peace 
with Spain, as is alleged in the indictment. 

One objection, however, still remains to be noticed. It is said 
the present questions have been determined by the decision of 
the court, upon our application to compel the attendance ofwitf 
nesses. But I do not think this is the caso. If X am not mis- 
^JceD, the court mentioned that if the United States were not 
at peace with Spain, the defendant could not be guilty ; and that 
the affidavits produced by the defendant, did neither allege the ex- 
Rtence of a war on the part of the United States, or that the wit- 
nesses could prove it. As far as the language of the court then 
"Went, according to this statement, it seems to imply that the ques- 
tion of peace or war was open for discussion ; but as we did not 
allege the materiality of the witnesses to prove the state of war- 
fare, the court could not defer the trial on account of their ab- 
sence. We were certuinly under no necessity at that period of 
the cause to allege the state of warfare, for any other purpose 
but to obtain the attendance of those witnesses. If we did nojt 
judge it proper to make the allegadon for that purpose, still we 
have a li'^iit upon the trial, to avail ourselves of the defence, and 
if permitted te do so, it will be a complete justification. 

Sanford, I shall be extremely brief in reply to the arguments 
of the gentlemen who have dilated so much upon the point now 
hefore the court. 

Tne autiiority cit^d to show that the gazette is proper evidence 
to go to a jury, is inapplicable until a previous question shall have 
been decided. The question immediately before the court, and 
which I apprehend must be first decided, is whether the defen- 
dant can be allowed to offer any evidence whatever to the jury ^ to 
show that the United States were at war with Spain. If it shall be 
decided, that the defendant is entitled to give evidence to the jury, 
to show a state of actual war, an ulterior question may then arise, 
whether the gazette, or whatever else may be offered is proper 
evidence for that purpose. I shall, therefore, entirely abstain 
from a discussion of the latter question, and shall return to our 
former proposition on this subject, which is, that the question of 
peace or war under this statute, is a question of law to be decided 
by the court, and not a question of fact to be decided by the jury. 
If then, this be the point which is now presented to the court, I 
conceive that it has already been very fully discussed, and bus al- 
ready received the decision of this court. The adverse counsel 
are pleased to say, that they did not understand that this point 
was before decided. They surely have not so soon forgotten that 
this very argument was discussed upon the argumen^f the mo- ' 
tioii for a postponement, and for attachments. Dot they ncA 
there urge, that the testimony of their absent witnesses was 
•wanted for the purpose of establishing a state of actual war ? 
And was not their whole train of reasoning upon this subject, 
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the same tbat iias now be^ urged ? The opbion of the two 
judges, as I understood it, was, if not in terms, at least by ne- 
cessary consequence, that the question of war or peace under tliis 
statute, is a question of law exclusively for the deciaon of th& 
court. 

[Here he recited some parts of the opinion, for wliich vid© 
ante pages.] 

Tliisiopinion, however, is not now before the court, and I caix. 
only cite it from memory. I will, therefore, rapidly recapitulate 
the reasons upon which we contend that the question of war or 
peace is in this case exclusively a question pf law. 

The liigh power of making war, is vested by the constitution, 
in the legislature alone. Tlds provision of our constitution, i» 
evidently the result of that jealous spirit of liberty, which per* 
vades the people of this country. The power of making war, 
so important to their interests, and if abused, so dangerous to their 
Hberties, could not, consistently with that spirit, be vested else-r 
where than in the whole legislature. 

It follows, that under our constitution, th^ only evidence of ^, 
state of war wl»ich can be recognised by the courts, is the act of 
thc.legislature declaiming it ; for until the legislature has declare4 
war, tiie nation is constitutionally and legally at peace. This 
consequence .seems plain and undeniable. But the adverse coun<? 
sel say, that war may exist in fact, though not .declared by con* 
gress; that war may exist by the actual commission of hostilities, 
or may take place by the actual invasion of our country. They 
then ask, is not tliis war ? And may not individuals, in such 9 
state of things, undertake military enterprises against the offend- 
ing nation without incurring the penalties of this statute ? I an? 
swer, certainly not. I concede that the state of tliings which 
exists when the country is invaded, or actual hostilities take place, 
may in a certain sense of the term, be denominated war, andtli^ 
counsel opposed to us, concede that war may exist by the decla- 
ration of congress, tljough no invasion or hostilides should have 
^ken place. We find then, that we are here using the words 
war and peace in different senses. Our opponents talk of actual 
war, and we speak of war declared by congress. The question 
between us then, comes to this inquiry ; in which of these senses 
have the legislature used, the word war, or its correlative peacf 
in this statute ? 

Without urging other topics in support of our copstructio% 
a very slight attention to the consequences of the opposite doc- 
trine, wyi be sufficient to show that the word peace is used to in- 
dicate that state of things which exists, when the nation has not 
declarea"l||r. Actual hostilities may take place by the irregu- 
larities or violence of individuals, or if the counsel please, the 
United States may be invaded, and. yet the legislature may sup- 
pose thj^t the best interests of the country require it not to de*^ 
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riare war> btit to attempt to obtain redress by negotiation. It 
cannot be deified that they are the constitutional judges of this 
question. If they have the constitutional right of deciding whe^ 
ther the tiation shall make war or not, it follows that all the indit 
viduals of the community must submit to their decision. But 
the doctrine set up on the other side, is the very reverse of 
this. It is now contended, that if actual hostilities have happen^ 
ed in any extent whatever, all the people of the community are 
absolved from their obligation to remain at peace, and may set 
on foot military expeditions, and make any sort of offensive war, 
though the government of thfe country should not have declared 
war, and should wish to remain at peace. According to this doc- 
trine, any individual may, at any time, declare, that in his judg- 
ment, war has taken place, because some act of irregularity op 
i4oIence has happened, and may take steps, the certain tendency 
of which, will be to precipitate the nation into a serious conflict. 
When Great Britahi shall capture our vessels, or impress our 
^men, or commit any other act of violence, which by itself 
may be denominated war, it is then the right of every citizen, ac- 
cording to this doctrine, to fit out an armament to invade the ter- 
ritories of Great-Britain, and make war upon her subjects. — 
When disputes are subsisting between the United States and 
Spain respecting territorial bounds and Spanish troops occupy a 
l»rt of the disputed territory, claiming it as their own, this is call- 
ed an invasion of our territory, and is denominated war ; Mid Col- 
onel Smith, and every other citizen of the United States, is there- 
fore at liberty to undertake hostile enterprises against the do- 
minions and people of Spain, though the government of the coun- 
try, with a full knowledge of all the circumstances, has decided 
timt it will still remain at peace. 

These are the consequences of the doctrine now urged on the 
other side, and however absurd are not exaggerated. It never 
can be s^iously imagined, that the legislature used words in a 
tense which must lead to such absurd consequences. The plain 
and obvious meaning of this statute is, that while the government 
of the country are at peace, all the citizens should be bound to 
observe the duties of that situation, and the very object of the 
statute is to prevent individuals from plunging the nation into 
War, by their own unauthorised acts of violence. The peace, 
mentioned in the fifth section, is described to be peace between 
tUe United States, and the foreign firince or atate^ thereby indi- 
cating that state of things which exists while the nations, and 
their governments are at peace. Any other construction would 
lead to the solecism, so well described by the presi<^ng ju^dge 
of this court, who is now absent, in his late charge tQthe grand 
j\iry, of a nation at peace, and its citizens at war. 

But the adverse counsel still ask, have not our citizens a right 
t9 defend themselves when the country is invaded ? Certainly 
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Ifief may, but this does not in any degree prove, that they have^ 
a right, in such circumstances, to invade a foreign country in 
turn. Defensive war is a branch of the natural right of self de- 
fence, which is enjoyed by communities and individuals in all 
circumstances whatever. The right of making offensive war, 
belon^^s solely to the sovereign power of the community, and 
can only be lawfully exercised by its authority. The rights of 
defensive warfare are not in question in this case, but the inquiry 
is, in what circumstances the citizens of this country, may invade 
the tcnitorics of another. Our position is, that acconling to the 
constitution of the United Statesj, and the true meaning of this 
statute, no citizen can set on foot military expeditions, or make 
•war a'f^ainst tne dominions of a foreign state, until the relations of 
peace snail have been dissolved by an act of congress. 

In t^ is case, no law has passed declaring war, or authorising' 
hostilities against Spain. Our treaty with Spain is stiii in force, 
and is therefore the supreme law of the land. It ixisults that in 
these circumstances, the court is judicially bound to consider the 
two nations at peace, aiKi that the proposed inquiry is impro- 
per.* 

Hoffman. The counsel for the prosecution have the right of clos- 
ing this argument ; but, as the decision of the present question in- 
volves very important principles, and is intimately connected with 
the defence of my client, I ask permission to follow my learned 
opponent (Mr. Edwards) who has just spoken. I am greatly mis- 
taken if I shall not refute his reasoning, and establish our own ar- 
gimients, by the very authorities which he has produced. It has 
been asked, with a degree of triumph, if a private citizen can cap- 
ture the property of an enemy, or commit depredations on his 
commerce, without regular commission or authority. Now it so 
happens, that we have never contended for a principle so illegal, 
nor evinced such ignorance of the law of nations. The question 
and answer were equally the offspring of the comj^el's own 
fertile imagination ; and could only have been introduced to di- 
vert the attention of the court from the true point in discussion, 
or to afford himself an opportunity of displaying his ingenuity in 
refuting arguments which we should have been ashamed to ad- 
vance. We fully admit, that an individual acting offensively 
against a common enemy, must be regularly authorised by his 
own government, otherwise his aggressions might be deemed 
piratical, and himself rendered liable to punishment, as well by 
the foreign nation as by our own tribunals. 

The court surely understands that Col. Smith is not charged 
with an ofifence of this nature ; that the indictment is founded on 

* The reporter regrets that he cannot give the argument of Mr. Edwards 
which preceded that of Mr. Hoffman. The transcript of his speech wa» 
left with him for revision, and the reporter has not since obtained it. 
though the press has been delayed for that purpose for several days. 
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m parficvilat statute ; and that to bring him within its penalty^ 
Spain must have been at peace with the United States. But we 
offer to prove her at war, and the sole question is on the admissi* 
bitity of the evidence, necessary lo establish that fact. Our op- 
ponents contend, that a declaration of war by congresss is the 
only legal evidence of the fact. This we deny. And it must be 
granted, if we are ri,;2:ht, that the evidence we offer is of the highest 
nature, and must be received. 1 certainly feel much indebted to 
the learned counsel for his research into the laws of the United 
States ; and thank him for their production, which occurs so op- 
portunely for the support of my argument. They were not 
within my recollection, or I should have read them, as furnishing 
a practical construction of the constitution. They have been right- 
ly considered as a legislative interpretation of that instrument. 
Before I adveit to these acts, I will notice the 12t;h article of the 
amendments to the constitution, which says, " The powers not 
<* delegated to the United States, by the constitution, nor prohi- 
" bited to it by the states, are reserved to the states respectively, 
<* or to the people." 

This amendment was pressed into the argument with all 
the zeal of sincerity ; yet I am at a loss to comprehend its con- 
nexion with the present discussion ? We are agitating, whether 
the United States were at war, or in peace ? The right to deter- 
mine on the one or preserve the other, is exfiresdy delegated td 
the United States: neither the states respectively, nor the people 
at large, can exercise any constitutional power over this question; 
its decision exclusively belongs to the general government ; and 
the present inquiry is, to which department thereof does it belong ? 

Further — The object of this amendment, was to prevent the 
United States (not particular departments of its government) 
fix)m assuming the exercise of powers by implication ; tending to 
infringe the sovereignty of the states, or to violate the rights of 
the people. The nature of our federal government, excited a 
vigilant and cautious jealousy on this subject ; and the amend- 
ment was made to insure the jurisdiction, and local sovereignty 
of the states over all matters, not peculiarly of national interest or 
concern. A chapter of the alcoran would have elucidated the 
gendeman's argument as clearly as the amendment. 

Let us see whether he has been more fortunate in his reliance 
on acts of congress. The first quoted is the act of the 27th of 
March, 1794, entitled " An act to provide a naval armament." 
It recites that " the depredations which had been committed by 
^ the Algerine corsairs on the commerce of the United States, 
•* rendered it necessary that a naval force should be provided for 
* its protection ;" and it authorises " the president to provide six 
" frigates," and makes the necessary provision for officering and 
manning them. This act provides the ways and means for a na- 
val force, but contains no direction for its employment ov desuna- 
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tion. The fi*amcrs of the law knew the foil extent of their con* 
stitutional powers. They knew, that it was the duty of congress 
to provide the tvays and meang for carrying on war, but that it be-* 
longed to the executive of the union to direct the fiubUc fbrce^^^ 
The last section, is important, as it plainly indicates, we were 
then at war with Algiers : " If a fieace shall take place between 
" the United States and the regency of Algiers, no farther pro- 
" ceedings are to be had under the act.*' What I were we then 
at war with Algiers, and without any declaration of war by con- 
gress ? Yes ; and congress, without whose declaration, the gentle- 
man would have us believe, that the United States niust always 
enjoy\the tranquillity of peace, do not, by this or any prior act, de- 
clare war against Algiers ; they find it already commenced without 
their concurrence. The choice of decreeing tlie fact is super* 
seded by the fact itself. They increase our naval forces, and for- 
bid their reduction " until fieace shall take placed* 

Again — I ask how congress became informed, that Algiers 
was at war with us ? They are not charged by the constitution 
with the intercourse between us and foreign powers, for that is an 
executive function. I apprehend a little more research would 
have produced a message from the president, wherein H^^^ges 
of the fact himself, and recommends a more effective foj(t:^» be 
provided. What is this, but his declaring the jfituation or^OTRe c^ 
the nation, as it respects Algiers ? To comment on each of the 
laws cited by the counsel, would be an unpardonable waste of 
time ; I shall only, notice some of them, and that in a very cur- 
sory manner. 

The next in order is an act passed 20th April, 1790, and being 
merely supplementary to the law first read, cannot invite a single 
additional observation. We have next " an act for providing a 
naval armament," passed 1st July, 1797, which makes provision 
for the officering and manning of two frigates. 

I remark, that the act of March 1794, was no longer in force, 
peace having taken place with Algiers; and the statute of 1796, 
provided for the building of frigates, but not for their equipment, 
or the subsistence of their officers and crew. It would lengthen 
out my reply unprofitably to mention, even by name, the nume- 
rous statutes which have been read. They are generally of the 
same import — one authorises the president to build or pu^hase 
twelve ships— another adds some revenue cutters — ^a third allows 
our merchantmen to protect themselves, and, by a fourth our in- 
tercourse with France is prohibited. Why they have indiscrimi- 
nately been forced into this day's service, I am at a loss to compre- 
hend ; nor have I been able to learn, from the arguments of the 
counsel, the application of any, excepting the first and the last, to 
the present que^on. These I gladly present to the consideration' 
of the court ; they bear strongly on the present question ; and, in 
'^y judgment, place our doctrine beyond a doubt. Before I ton- 
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adcr theni) I repeat one general observation, « that war can exist 
'« between the United States and a foreign /lower ^ without a decla* 
** ration of war by congress." 

Now for the acts : the first is the act of 28th May, 1793, enti* 
tied *' an act authorising the president to raise a provisional ar* 
** my." This act called forth many strong remarks from the 
gentleman ; and from hi^ language, I am to conclude that he 
spoke the genuine convictions of his judgment ; his inferences 
and my own, from the same source, are very different, and the 
court will decide between us. This law declares, *' that the pre* 
" sident of the United States be, and he hereby is authorised, m 
" the event of a declaration qf war against the United States^ or of 
*^ actual invasion of their territory, by a foreign power ; or of vav 
^ minent danger of such invasion, discovered in his opinion to 
« exist ; before the next session of congress, to cause to be enlist* 
" ed and to call into actual service a number of troops," &c. &c. 

Do not congress here, by express terms, contemplate the fact 
of the United States being at war, by the sole act of a foreign pow- 
er ? An army is to be raised and to be called into actual servicej 
?iot in consequence of a declaration of war by congress, but in the 
event of war declared against the United States. And let it al- 
wajdll remembered, that the nature and the place of this actual 
' senBJire left to the judgment of him, in whom the constitution 
has freely confided the direction of the national forces. 

It must be admitted, that this act is no declaration of war ; it 
is prescriptive, and it supposes a war may prevail between the 
United States and a foreign power, before the next session of con- 
gress. — Prevail — how ? The reply is obvious ; congress would 
be out of session. The war could not proceed from their act ; 
yet it might take place by a declaration of war against the Unit- 
ed States, and in that case, congress considers us, in every sense 
of the term, a nation at war. Our nation would be stamped with 
the character of belligerent, and its warlike operations would as- 
sume an offensive or defensive course, as circumstances might 
demand. This act is wholly inconsistent with the assertion, that 
the "nation must always be at peace, until congress shall dbclare it 
at war. 

I come now to the last act, passed 2d March, 1799, entitled 
* an act , giving eventual authority to the president to augment 
the anny." This act differs from the preceding one, as far as I 
can at this moment discover, only in its phraseology. Instead of 
providing for a case where war shall be declared against the Unit- 
ed States, Congress, knowing that a foreign nation might make 
war, without any formal declaration to that effect, vary the terms 
before used, and provide " in case war shall break out between 
^ the United States and a foreign European fiower" for the aug- 
mentation of the army. , The inference is too plain and too strong* 
' to be resisted. Can the court believe, that congress O'er indul^ 

u 
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ged so illasive an opinion, as that war or peace depended on their 
will or pleasure ? ^ If war breaka outj" (says the act) not by the 
choice of the United States, for tlien we admit that congress 
alone has the election, but, breaka out^ by the acts of a foreii^ 
power, over ]fr hose decision and conduct congress could ha^e no 
eontroul. The case here contemplated is altogether analogous 
with thft, which we hope to prove existed at the time of the of- 
fence, charged in the indictment ; for we offer expressly to show, 
that war had broke out between Spain and the United States ; hf 
Spain having, without any formal declaration, actually mude war 
on the United States. If our testimony does not establish this 
fact, it cannot serve us. 

Unfortunately for the gentleman, his inferences from the last 
statute, and the piinciple, for which he has so warmly contended, 
are directly at variance. *' Congi*ess alone^* says he, have th« onljr 
* power of declaring the nation at war." If this power is con- 
ferred exclusively on them, they cannot delegate it to any otltcr 
branch of the government ; for each department must execute 
ks prescribed constitutional trust. We might as well say con^ 
gress could devolve the whole duty of legislation on the presi- 
dent. 1 demand then, who was to judge the fact, whetherpr no, 
in the language of the last statute, ** war breaka out .?" ' ^j^ re- 
sident. And his opinion would fix our nation exactly in to^Ron- 
dition, where it is pretended congress alone could place it. What 
is this, but admitting the right of the president to pronounce, in 
the given case, the condition of the nation^ by declaring that war 
did exist. 

Our reasoning is perfectly consistent ; there is no incongruity 
in the exercise of the power, which we ascribe to the executive, 
and of the right vested in congress. When the United States 
arc at peace, congress alone can elect to go to war ; they cannot 
commit tlds choice to the president ; but when war shall break 
out, or in other words, when a foreign power shall declare or make 
war ag^nst the United States, it is with the president to declare 
the fact, and with congress to provide tlie ways and means for de- 
fence. 

I have thus endeavoiu-ed to confine my remarks strictly within 
the limits of reply. This argument was unexpected j but, feeble 
as it has been on my part, I cannot but hope it will prove, satis- 
factory. 1 repeat my sense of obligations to the counsel, for the 
strength liis better acquaintance with our statute laws, has afforded 
to our general proposition ; for, if legislative sense and practice 
on an ardcle of the constitution, can be deduced in aid of its true 
interpretation, we feel, that we stand upon sure and strong grounds, 

I conclude with entreating tlie court always to distinguish, 
that we are not indicted lor any offence against the law of na- 
tions ; but charged with infracting a particular statute, of which 
there could be no breach, if Spain was at war with us. The pub- 
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fie prosecutor has so shaped his indictment) and by it he must 
abide. 

The argument on this pmnt being closed, the judge, in a few 
words, decided that neither the president's message, or any of 
the documents that were offered, should be read.* 

Colden, We now offer testimony to show that the government 
had knowledge of the whole transaction. 

Talmadoe, J. That has been decided as not being material tp 
the issue. That question was deliberately settled in a full bench. 
I cannot attempt to alter it myself. 

Colden. We do not ask to prove it by the gentlemen who are 
«t Wai^hington. We offer Mr. King as a witness, who is now 
bere, to prove that the expedition was made with the knowledge 
and approbation of government. 

Talbiadoe, J. It cannot be received, as it is wholly imma» 
teriai. 

Colden was then proceeding to address the jury— when th^ 
district attorney informed him that he should offer further testi*- 
iQony-^and thereupon called again, 

John Fink. 
lie ^produced a paper, partly in the hand-wridng of colonel 
- Smiiii, that is to say, tlie caption was written by col. Smith, but 
there was written upon it " muster roll for pre^dent's guard ;^ 
but these words were not in the hand-writing of col. Smith. 
This was the roll which accompanied the money amounting to 
^00 dollars. 

Morton. Did you give col. Smith a receipt for that sum ? A- 
I think I did ; but if I did not the receipt was drawn up. 

Another paper in col. Smith's hand-writing was produced ; it 
contsoned a statement of the terms on wliich the men were to go 
abroad. 

Q. Who was to be sergeant of this corps? A. John Burke ; 
«nd this is his hand-writing. 

H(^rnan. I object to this testimony. 

Sanjhrd. It is proper— we can prove the hand-writing. 

Talmadge, J. It is offered, I presume, to show a military ex- 
pedition WAS set on foot. 

Huffman. I never heard such testimony but what was object- 
, «d to, 

Colden. Whenever you give the acts of an agent in evidence, 
you must show the connection between the agent and principal, 
and you must show that he acted within the authority given to him.. 

• The reporter regrets that the expressions of Judge Talmadge 
escaped him. But his honour did not enter into any argument or rea- 
soning on the subject, but merely decided that the testimony offered b/ 
Ihe defendant could not be received. 
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Edwards, We have a multiplicity of evidence to shoW that they 
trere connected. 

TalmadaEy J. We have heretofore suffered testimony to show 
the hct of an expedition ; but that was to show that this was a 
military expedition. The mere enlistment of men, unless the 
party was connected with Col. Smith, and that for military pur- 
poses, is of no importance. 

Benjamin R, Robaon sfvom, 

Q. Are you a physician ? A. Yes. Col. Smith asked me ta 
go on a se cret expedition . The application was made about Janu- 
ary. The destination was a very great secret ; but I was to have 
an interview with the commander in chief. I next saw Mr. 
Douglass ; he asked me if I had seen Mr. Scofield, and told me 
that he wanted to see me. When I saw him he told me he was 
going also. When I saw Col. Smith again, he wanted me to go 
as surgeon. The first time, it was proposed to me to go as sur» 
geon's mate. 

Q. What did you understand by the words secret expedition T 
wf . I understood the expedition of the Leander. 

Q. When did you see colonel Smith ? A, Some time in 
January I was introduced to him, and he informed me he had 
my name. I asked him if it was an honourable affair, compati- 
ble with my allegiance to my country, as I would not engage if 
there was any risk on those pcnnts : he told me he had the appro- 
bation of Mr. Jefferson and the secretary of state, I did not un- 
derstand that the expedition was intended against any fdreign 
country. I saw him afterwards, and asked him again what was 
the object ; he told me it was an honourable action, and not 
against either England or'France; that the people where we were 
going, were prepared to receive us with open arms; He assured 
me 1 should have the surgency of a regiment. 1 understood 
him that I should be employed in the military land service, and 
the same of Mr. Cutting. I asked him what security we had for^ 
our future support ; he told me that if the expedition succeeded, 
I should have my situation for life, but if it did laot succeed we 
were to do as well as we could : this determined me against going. 
He wanted me to procure a case of surgeon's instruments ; I ask- 
ed how they were to be paid for. He told me if we succeeded 
they would be paid for by the concerned, and I might keep 
them. 

Colden. If the court please, I find by some gentlemen around 
me, th^t it has been understood that I only offered to read the 
president's message to congress, at the opening of the session ; I 
pray that it may be noticed, that I offered to read a variety of do- 
cuments, which were communicated by the president to congress, 
-at the commencement of the sessions. Such as governor Wil:*^ 
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fiams' <^cial account of tbe capture of the Kempers, also his 
letter, stating the capture of Flanagan by a party of Spanish 
tight-horse. Communications from Mr. Gavino, our consul at 
Gibraltar ; certain protests made at Cuba ; and captain Stinson's 
account of the capture of the ship Huntress. These, with a va- 
riety of other documents of the same nature,* I had then in my 
hand, and should have read with permission of the court ; and 
should the court think them, or any of them admissible, I will 
now read ihem. 
Talm ADG£, J. It is not necessary. 

Charles S, Cutting sworn. 

Q. Was application made to you to go on this expedition ? ji. 
There was not a direct application, it was spoken of to me by 
Mr. Robson, and then I went to Dr. Douglass, who gave me a 
line to colonel Smith, and I went to him afterwards ; first time I 
went, colonel Smith did not appear, I called again, and had an 
interview with him ; he promised me a military situation ; I was 
t6be a lieutenant, coupled with the adjutancy ; it was for the land 
service, but the nature of it was not explained to me, and I 
agreed to gt>, but afterwards I declined, having no certainty or 
security for my pay, or in case of being taken prisoner of war, I 
did not know what country to look to for protection. 

Q. What time was this ? A, It was last January ; two or 
three weeks before the Leander sailed. I asked colonel Smith to 
explain to me the nature of the expedition, but he declined. 
* Colden, Did you undei'stand it was to go in the Leander ? ji. 
Yes, I understood it was to go in the Leander. 

Q, Did you understand that you were to go as a passenger, and 
take your military situation when you arrived at the port of des- 
tination ? .^. I understood the commissions were to be on board, 
md I expected to receive mine at Sandy-hook. 

Hoffman, Did you understand that you were to have an oppor- 
tunity to return if you chose to decline the expedition ? ji^ We 
had no security for that option, but I believe a general promise 
was given to ail who went. 

Mam Ten Brook sworn, 
. Q. Were you enlisted to^go on this expedition last winter ? A, 
Rnk engaged me to go to Washington to be a horseman, to fol- 
low the president as one of his military guard. 

Q. Who told you this ? A, Fink : he told me I was to be one 
of the president's guard. 

Q. Did you go to Washington ? A. No. 

(* Se^ Appendix.) ^ 
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Q. Why did you not go ? J. Because I thought there 
some trepanning in it; I was twice cm boaird the Leander, but 
did not go with her. 

Hoffman, Did you sign that paper I (showing him Fink's li^> 
ji. No ; Burke wrote my name. 

Hoffman, Did yOu receive the money ? ^. Yes. 

H^man, By this paper you promised to return it, have you 
returned it? ji. No, I did not ; I kept it. 

John Bifdey sfoom. 

Q, Do you know colonel Smith I A, Yes ; colonel Snuth 
mentioned to me that an expedition was fitting out in ^s coun- 
try, and he asked me if I would accept a commission. I do not 
recollect the time when this ccmversation took place, nor the par- 
ticular circumstances, but the amount of my impres«ons is, that 
it was an expedition against the Caraccas, under the patronage of 
the Biitbh government ; that general Miranda was to command 
it ; that he had laid it before the heads of departments ; Mr- 
Madison's name was mentioned ; that a ship was in port, going 
to take in troops, arms and ammunition ; that cdonel Snoith 
said he could not go himself without the consent of government, 
as he held an office under it ; that application had been made £6r 
his leave of absence, but it was refused him ; but it was said that 
he could travel if he chose, and no application was necessary. 
He asked me if I would accept the command of a regiment, 

Q.^ Was the Leander in port at the time of this conversation ? 
ji, I believe she was, but colonel Smith did not mention the 
name of the ship ; he stated that an expedition was on foot, aiui 
that general Miranda was to command it ; that the object was to 
emancipate the cok>nies from the government of Spain ; that it 
had the approbation of the president of the United States. 

Q, What did you understand by colonel Smith's asking leave 
for absence? ji. Leave of absence firom his office for a time, 
without resigning it. 

I 

Henry Mack sworn, 
Q, Did colonel Smith apply to you to go into the military ser- 
•vice as an artillery-man, and what were the terms of that appli- 
cation ? A, He asked me if 1 would go into our service as an 
artillery-man ; by our service, t understood the service of the 
United States, but finding it was not for our service, I declined 
to go ; he promised me the place of 2d lieutenant ; he gave me an 
order for uniform upon Weyman in Maiden-lane. I gave up the 
design the next day, and went to cok)nel Smith and informed 
him of it. 
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' Colden. How came you to go to col. Smith ? ^. I was sent by 
-tapt. M<Lane, in whose employ I was. I do not recollect the time 
when tills happened. 

Godfrey Craivbuck sworn, 
Q. Were you enlisted or engaged to go into the military ser- 
vice last winter ? A, I was enlisted by Fink to go to Washing- 
tan, and from thence I was to go to guard the mail to New- 
Orleans ; I was to go on horseback, as one to constitute a guard 
for that purpose. 

^^ ThomcLB Lee sworn, 

<?. Wctc you enlisted last winter for the military service ? 

wf. Yes. 

Q. Who by? vf. By Fmk. 

Q, What were you to do ? ji. Why I was to goto "VY^^^^^S* 
ton in some horse service ; they talked of sending me for a 
tnunpetcr. 

James Owen sworn, 

Q. Were you enlisted last winter for the military service ? jf, 
I was enlistc4 by Fink. 

Q, Well, what were you to do ? ji. Why, I was to go to Wash- 
ington to guard the president on horseback. 

Hoffman, Did you sign this paper ? (showing Fink's list) X 
Yes. 

Q. Mr. Gelstpn, did you make application to colonel Smith about 
this expedition — and did he return you an answer in writing ? 
A, Yes; the date of my letter is of the 13th February, and his 
answer is dated the 1 8th following. The application was for a 
list of the goods, &c. which had been entered on board of the 
Leander, on her last voyage. His answer is official, and dated 
from the stirveyor's-office. 

Richard Platt^ junior^ swom^ 

Q. Were you enlisted in the military service last winter ? jf. 
Yes ; I was to go, as a corporal in the government service. Fink 
told me that I was to go from here to Washington, to guard the 
jpresident ; that he was going to travel, and wanted a guard. 
I went down, to colonel Smith, one of the first, and some others of 
the young fellows went too, to know where we were going ? He 
answered us he could not inform us ; but he told us we were not 
going out of the states. He mentioned that he could have a large 
sum if he was to disclose the object to a particular man ; that 
Ms son would always be with us, and we should serve in no other 
corps. 

Colden, Did he say he was bound to keep it a secret ? jf. No. 
Q, Are you certain that he told you you were not to go out of 
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America ? A. I think he said that we were not to go out of the 
states, but I will not swear positively ; it was either states or 
America. 

Sanford. Are you positive that colonel Smith said you was go- 
ing into the service of government ? ^. It wa^ Fink told me so, 
not colonel Smith. 

Calden, Did he say United States or America ? ^. He said 
statesy and assigned tliis reason, that colonel Snjith's son would be 
always with us. 

Q, Mr. Gelston, did the Leander sail under a sea letter? ji. No ; 
she sailed as a foreign vessel. 

Colden. May it please the court. Gentlemen of the jury, 
however accustomed an advocate may be to appearing at the 
bar, he cannot rise to address you in a cause like this, without 
feeling the weight of t!ie task that is before him, and embarrass- 
ment from jusi apprehensions that he may not discharge it with 
credit to himself, or justice to his client. 

For my own part, however, I find consolation in the reflection 
that the duty assigned to me, is only the humble one of opening 
to you the defence which will be insisted upon, and in tlie consi- 
deration that I am to be followed by the learned, and able coun- 
sellors, with whom I have the honour to be associated. 

Before I proceed to a particular consideration of the charges 
in the indictment which is now before you, suffer me to detain 
you a few moments by some preliminary remarks. 

Tins, gentlemen,4s avowedly a state prosecution ; and the de- 
fendant you are now to try, is brought before you as a criminal, 
in consequence of a special order of the president of the United 
States. This circumstance, of itself, ought to awaken your most 
watchful and jealous attention, and should you discover that a 
measure, so much out of the common course of criminal pro- 
ceedings has been dictated by any other motives than a due re- 
gard to tlie administration of justice ; should you find that the 
oHicers of the executive government, who have instigated this 
prosecution, have an interest in the conviction of the accused, 
you will doubtless deliberate with the utmost caution, before you 
piX)nounce a verdict of guilty. I-iCt me add, also, that this is 
not only a state prosecution, but is one about which the officers 
of state have shown an earnest solicitude. For, gentlemen, you 
see it lias not been thought proper to confide in the official pro- 
secutor, though his abilities are equal to this, or any other case ; 
but it has been thought proper to enlist agauist the defendant, 
the talents of the honourable judge, who now appears at your 
bar. By the humane provisions of our laws, the judge on the 
bench is to be of counsel for the accused ; we trust he will be so ; 
but in the judge at the bar, you must only see the learned law- 
yer, the ingenious, and eloquent advocate, and I must adtl, (on 
this occasion) the zealous prosecutor. It cannot be improper, 
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^r iiidetorous, that I should call your attention to this extraordi- 
nary circumstance, and caution you against listening to day to 
the honourable judge, who is our opponent, with the same de- 
ference, and reSpect, which it might be your duty to pay to what 
lie might say in his more dignified and venerable capacity to- 
morrow. 

You have already learned that the defendant, by the indictment 
which you are rioW trying, is charged with -participating in arx 
enterprise, said to have been lately undertaken by general Mi- 
randa, for the liberation of his native country, the Spanish pro- 
vinces in South America ; and this enterprise, Mr* Attorney has 
allowed himself to call dangerous and audacious* 

Dangerous enough, no doubt, gentlemen 1 There are but few 
TQcn, who would dare to encounter its perils. But how is it au-* 
dacious ? You have heard enough of Miranda and his views, to 
judge how well his enterprise deserves terms of reproach. His 
countrymen groan under a triple tyranny, they are oppressed by 
a colonial government that itself trembles under the despotism of 
the mother country, whose king and people are again subjugated 
by that power which has subjugated almost the whole continental 
Europe, and rendered its princes vassals, and its people slaves ; 
whose mighty influence, there is too much reason to fear, reaches 
across the Atlantic, and is felt even at this moment, and in this 
place. Miranda's countrymen have long looked to him as !heir 
deliverer. He has undertaken the emancipation of millions of m«n, 
to plant the standard of Jiberty oh his own native soil, to extend 
to the richest natural, and poorest artificial country on earth, that 
freedom which would allow it the enjoyment of the blessings of 
liature ; and shall we, who have just burst the bondage of infi- 
nitely less galling chains, call this an audacious enterprise ? No 
gentlemen, an American ought not to reproach Miranda, and 
under other circumstances, the government or its officers would 
riot have done it. Had things turned out differently ; had our 
affairs with Spain taken the course that was expected when Mi- 
randa was at Washington, this would have been oalleda glorious 
and generous enterprise, and the executive officers of our coun- 
try, would have challenged the approbation and applause of the 
world for having given it their sanction and encouragement* 

You have been told by the district attorney that your verdict 
against the defendant is requisite to do justice to the foreign go- 
vernment, that has taken offence at the expedition of Miranda ; 
we have indeed had reason to suspect, that there was more in- 
tended by these prosecutions, than merely a vindication of our 
laws, but we did not expect to hear our suspicions confirmed by 
such an avowal. You are not then it seems, merely to consider 
the guilt or innocence of the accused, but you are to look to 
what a foreign government requires of you ; and have we al- 
ready arrived at this point that the influence of ^ foreign govem- 
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ment shall be felt in our tribunals ? But though Spain or France 
may require the sacrifice of this individual, and threaten us with 
their vengeance unless it be made ; liowever willing our govem- 
ment may be to offer up the victim, I trust in God that they will 
find that tliey in vain seek in a court of justice an altur, or in ju- 
rors the sucrificers. 

The defendant, gentlemen, is your countryman ; ypur fellow-* 
citizen ; a veteran of the revolution ; he was the companion, 
friend and fellow -soldier of Washington, and is the son of Adams. 
He is accused of having unauthorisedly and wantonly^mbarked 
in an enterprise in disobedience of the laws, and which is likely 
to involve his country in a war. May 1 not require you, when 
you are about to decide on this accusation, to turn your attention 
to the character of the defendant, to look over his past life, and 
to ask yourself if it does not affoi*d some presumption, that such 
a crime cannot belong to him. Before I proceed to examine the 
testimony, 1 think it will be proper in a case circumstanced as 
this is to subnut to » you some observations on your province, 
and ybur rights, and duties as jurors. 

In every criminal case, gentlemen, you are the judges, both of 
the law, and of the fact. You are sworn to determine according 
to ©vidence, that is, according to the evidence that you may have 
of the law, as well as of the Sict. 

With rc^ct to the law, there is no doubt but that you ought 
to listen to the opinion of the court, with all that profound re- 
spect which is due to it ; but you must also listen to us, as well as 
to tlie court, or our adversaries ; you must hear the authorities 
we shall read to you, and attend to our reasoning upon them, and 
as you shall be yourselves convinced, or as you shall believe in 
your consciences the law is, so must you pronounce your ver- 
dict. If the opinion of a judge was to be binding and conclusive 
on you in a criminal case, where would be the advantages of this 
boasted trial by jury ; how would it be a protecticm or safeguard 
against oppression ? If the judge may say, and bind you by say- 
ing the law condemns, where is the use of calling on you to ile- 
liberate on the guilt or innocence of the accused ? It would be a 
solemn mockery to do so, and it would be infinitely better at 
once, to let the executive hand the accused over to the discretion 
or mercy of a judge. 

As to the evidence of the fact, gentlemen, it arises from the 
testimony that is offered to you ; but not solely from that ; you 
are to be, you ought to be governed by facts, the existence or 
truth of which are notorious and manifest, or which are within 
your own knowledge. You are not on the testimony of the wit- 
nesses alone, to pronounce a verdict of guilty, when you are con- 
fident of the existence of circumstances which justify, or excuse 
the defendant, and entitle him to acquittal. You will not shut out 
the light of your own understandings, or reject the evidence of 
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your own senses^ because our adversaries have been able to in- 
terpose certain forms of law or technical rules, which hide 
the light, or conceal the truth. If you were called to decide as to 
the truth of the^christian religion, I do not know that we should 
have it in our power to bring before you, legal evidence of the di- 
vinity of our Saviour ; and if you may not yield to the convictioit 
of your own minds, you would be obliged to pronounce a verdict, 
contrary to the articles of your faith. 

I shall not dwell longer on this point, gentlemen, but content 
myself with reading to you some passages from a book, whose 
title at least is inviting. It is called " British Liberties, ©r the 
" Free-bom Subject's Inheritance." I do not know of what autho- 
rity, it is, nor is it of much consequence, because what I shall 
I'ead, is chiefly abstracted from the reports of Lord Chief Justice 
Vaughan, than which no book is of greater credit, and from 
other authors of equal respectability. He says, " all which ju- 
** rors must be honest, substantial, impartial men, and being 
" neighbours of the party accused, or place where the supposed 
^ fact was committed, cannot be supposed to be unacquainted 
^ either with the matters charged, the prisoner's course of life, or 
<* the credit of the evidence ; and all these (the jurors) must be 
^ fully satisfied4n^Af/r consciences that he is guilty, and so unani- 
■" mously pronounce him on their oaths, or else he cannot be 
^ condemned ; for the office and power of these juries is judicial., 
" They are the only judges from whose sentence, the indicted 
'** are to expect life or death, upon their integrity and understand- 
•<* ing the lives of all that are brought into judgment do ultimately 
" depend, and from their verdict there lies no appeal ; by finding 
*' guilty or not guilty they do completely resolve both law and 
." fact." 

" According to Mr. Care, judges are made by prerogative, 
•<* and many times heretofore have been preferred^ by corrupt 
" ministers of state, and may be so again in time to come^ and 
<^ such advanced as would serve a present turn, hot always 
" tlw; most distinguished for integrity and skill in the laws." 

« They are (the judges) so few that they may be easier cor- 
« rupted, they cannot be challenged, and may be apt to think 
^ themselves above any action, and thence be 'encouraged to 
" .strain a point now,and then. The major part of them agreeing 
" is enough ; they are never sworn at each particular trial, but 
*< only once at first, and that in a very general manner ; all these 
*' Jthings have formerly happened to bias some judges, and what 
^ may again happen no one knows." 

" Now let any man of sense consider whether this method is 
" not more proper for sifting and discovering the truth ; for find- 
" ing out the guilty and preserving the innocent, than if the 
^F^ whole decision were left to the examination of a judge, or two 
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^ or three, "whose iotcrest, passioD) haste, or muhipUcity Qf bi^- 
^ siness, may easily lead them into error. 

<< Deservedly, therefore, is this privilege of trial by juries 
<< ranked among the foremost of our fiindamental laws ; which^ 
«< whosoever shall attempt openly to suppress, or craftily to tm- 
^ dermine, and render only a formality^ does, ifiso factoy attack 
^ t!ie government ; he brings in arbitrary power, and is an ene- 
" my and a traitor to his king and country." 

** Among other devices to undermine the rights and power of 
^ juntas; and render them insignificant, there has an opinion been 
« advanced, that they are only the judges of the fact, and are not 
^ 1^ to consider the law; so that if a person is indicted for a 
<* fact, which really is not a crime in itself by law, but is worked 
^ up by words of form as treasonably, seditiously, &c. if the fact 
^ is but proved to have been committed, though these wicked 
<* circumstances do not appear, • they shall be supplied by th<e 
^ law, which a jury are not to take notice of, but find the bill for 
<* bringing in the person guilty, and leave the consideration of 
<* the case in law to the judges, whose business it is." 

^ Thus some argue : but it is an apparent trap at once to per- 
" jure ignorant juries, and render them so far from being of gootd 
^ use, only tools of oppression to ruin and murder their inno- 
^ cent neighbour ; for, though it be true that matter of fact is the 
^ most common and proper object for a jury's determination, 
<' and matter of law that of the judges j yet, as law arises out of> 
t' and is complicated with the fact, it cannot but fall under the 
*' jury's consideration. ; Uttleton (See 368) teaches us that the 
*> jury may, at their election, either take upon them the know- 
*' ledge of the law, and determine both the fact and law them- 
** selves, or else find one matter, specially, arid leave it to the 
^ judges. It is by applying matter of fact and law together, and, 
** from their due consideration of, and right judgment upon both» 
^ that a jury bring forth their verdict." - , 
,. ^ If a person sliould be indicted for doing any common inno- 
" cent act, if it be but cloathed and disguised in the indictments 
^.* with the name of treason, or some other high crime, and. 
^ proved by witnesses to have been committed by the party ac^' 
f^ cused, the jury, thotLgh satisfied in conscience that the fact is not 
^ any such offence as it is called, yet, because (according to his 
« opinion) they have no power to judge of law, and the fact 
** charged is fully proved, they should be bound to find the party 
" guilty. And being so found, the judge may pronounce sen- 
^ tence against him, for he finds him a convicted traitor, &c,. 
" by his peers ; and so juries, to use Mr. Care's words, should be^ 
V made mere pTofierties to do the drudgeries and bear the blame of 
^ unreasonable firosecutions. But all this is abhorred by the 
? wisdom, and justice, and mercy of our laws." 
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" Some jurymen may be apt to «ay--If we do not find accord- 
« ingtothe evidence, though we have reason to suspect the truth 

* of what the witnesses swear, or i/ive do not find as the judge 
« directs^ we may come into trouble, the judge may fine us. 
" Mr. Chase justly s^y$ this is a vain fear. No judge dare offer 
** any such thing. You are the firofrer judges of the matter 
** before you^ and your soula are at stake *[ It was a remarkable 
^ case before chief justice Anderson, in queen Elizabeth's time. 

* A man was arraigned for murder ; the evidence was so strong 
" that eleven of the jury were presently for finding him guilty ; 
<* the twelfth refused, and kept them so long that they were rea- 
*>dy to starve, and at last made them comply with him, and 
« bring in the prisoner, not guilty. The judge, who had several 
^ dmes admonished this juryman to join with his fellows, being 
** surprised, sent for him, and discoursed with him privately ; to 
** whom, on promise of indemnity, he at last owned that he him- 
^ self was the man that did the murder, and the prisoner was 
" innocent ; and tiiat he was resolved not to add perjury and a 
" 8econ4 murder to the first." 

^ If the meaning of these words, finding agsdnst the direction 
^ of the court in matter of law be, that if the judge, having heard 
^ the evidence given in court, (for he knows no other) shall tell 
" the jury, on this evidence the law is for the plaintiff or defen- 

* dant, and ybu are, under the pain of fine and imprisonment to act 

* accordingfly, and the jury ought of duty so to do^ then every man 
*• sees that the jury is but a troublesonie delay ^ great charge^ and of 

* «o use in determining right and wrong** 

" It is true, if the jury were to have no other evidence of the fact 
" hut what is defiosed in courts the judge might know their evi- 

* dence and the fact from it equally as they, and so direct what 
^ the law were in the case : Though even then the judge and 
" jury might honestly differ in the result, as well as two judges, 
« which often happens. But the evidence which the jury have 

* effect, is much otherwise than that. For, 1st. Being return- 
" ed of the vicinage where the cause of action ariseth, the law 
" supposes them thence to have sufficient knowledge to try the 

* matter in issue." ' 

" 2d. They may have evidence from their own fiersonal 
" knowledgcy by which they may be assured, and sometimes 
" are, that what is deposed in court is absolutely false ; but to 
** this the judge is a stranger, and knows no more of the fact 
** tlian he hath learned in court, and perhaps by false depositions, 
" and consequently knows nothing." 

" To which end is the jury returned out of the vicinage, where 
" the cause of action ariseth ? To which end must hundreders 
" be of the jury whom the law supposeth to have nearer know- 
" ledge of the fact, than those of the vicinage in general ? To 
** what end must they have in many cases the view for exacter 
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« information chiefly ? To what end must they undergo the pur 
<« nishment of villainous judgment, if after all this, they must itju 
«* fiiiritltj give a verdict by the authority and dictates of another rnan^ 
*' under pain of fine and imprisonment, when sworn to do itac^ 
« cording to the best of their knowledge f A man cannot see by 
<* another's eyes, nQr hear by anotlier's ears ; no more can a man 
*< conclude or infer the thin-j; to be resolved by another's under^ 
« standing or meanmg ; and though the verdict being right the 
** jury give, yet, they not being assured that it is so, frpm their 
^ own understanding, are forsworn, at least, mforo conscientia; 
^ and it is absurd to fine a jury for finding ag^ainst their evidence^ 
•^ when the judge knows but part of it. For the better and greater 
<' /lart of the evidence may be wholly unknown to Mm^ and this may 
<* hafifien in most casea^ and often doth,** 

The argument I have read is principally to show the absurdity 
and illegality of subjecting a jury to punishment when their ver- 
dict was not conformable to the opinion of the court. Yet, gentle- 
men, the rig! Its, and province, and duty of a jury, are here fully 
laid down, and these have not in the smallest degree been altered, 
at least they have not been abridged, although at this day there i^ 
no power on earth that can call a juror to question for his verdict 
It ever was the right and duty of jurors, in a criminal case, and is 
now yours to decide for yourselves, upon the whole matter ber 
fore you, according to your own understandings, aud according 
to your own consciences. 

There is one other important legal principle which should be 
stronfjly impressed on your minds, and should influence all your 
deliberations on the subject now under your consideration. It U 
that the act of congress under which the defendant is indicted, is 
a penal statute, and very highly so. It is therefore to be con? 
strued strictly, and always in ^vour of the accused, where it is 
ami)iguous, or where there is room for doubting whether he has 
rendered himself obnoxious to its punishments. This principle 
is necessary to guard against the tyranny of laws — For it would 
be better to leave the citizen to the mercy, or discretion of the 
judge, than to leave the judge a discretion, or latitude, in the con? 
struction of penal statutes. In one case there would be no excuse 
for an abuse of authority — ^in the ©ther, the most odious partiality 
might shelter itself under an alleged mistake. In the English 
courts this piinciple has been carried very far. The parliament 
passed an act making it felony to steal horses ; but this was ad: 
judged not to extend to one who had stolen a single horse. So 
by another statute of England it was made a felony to steel sheep 
or other cattle, and it was determined this could only apply to the 
stealing of sheep ; the words, other cattle, being considered too 
loose to create an offence. But, gentlemen, I must not longer 
detain you with preliminary discussions ; I already find myself 
so much exhausted by fatigue, and oppressed by the excessive 
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heat, that I shall want strength to accomplish the duty assigned 
tome. 

By an act of congress, passed in the year 1794, it is provided in 
substance, that if any person shall, within the territory of the 
United States, begin^ (yr set on foot^ or provide or prefiare the 
mcansf^ra military exfiedition^ to he carried cm, from thence against 
the territory of a fiower at fieace Hvith the United States^ such per- 
son shall be tiable to a fine not exceeding three thousand dollars, 
and to imprisonment not exceeding three years. — And you are 
now, gentlemen, to determine, whether the defendant, as an offen- 
der against this law, has subjected himself to these severe penal- 
ties. There are several^ distinct charges against the defendant, 
which I shall proceed to examine in the order in which they are 
arranged in the indictment, which has pursued the order pointed 
out by tJae statute. The first charges are, that the defendant did 
beginy and that he did set on foot a raiHtary expedition. Though 
these charges, are laid separately in the indictment, I shall consider 
them together, because, in my mind, they are similar, or at least 
in substance the same ; if they are not, any difference between 
them must be in favour of argument. I shall offer to show 
that col. Smith neither begun, nor set on foot the expedition men- 
6oned in the in^ctment. It is certain that two persons may to- 
gether be the first movers in a transaction, or in other words, 
may begin or set it on foot ; but then their acts must be simulta- 
neous : if they are not ; if one acts before the other, then it follows, 
of necessity, that they cannot both begin or set on foot. If the 
(public prosecutor means to say that the defendant, Miranda, 
Armstrong, Lewis, Ogden, &c. are all equally guilty of this part 
of the charge, then he must show that they all acted together ; 
for if they did not, the acts of some must have been posterior to 
the acts of others, and the first movers only could begin or set it on 
foot. . No one can believe for a moment, that the defendant sug- 
gested or planned Miranda's expedition. Indeed, if to plan of 
suggest, or approve of the expedition, be to begin it, or to set it 
on foot, perhaps the testimony before you would as well warrant 
a verdict against the president or Mr. Madison as against coL 
Smith. However, gentlemen, it is useless to exhaust the little 
strength 1 have, and your padence, with many remarks on this 
branch of the subject. I cannot believe that the public prosecutor 
places much reliance on this part of his case. Every cne must 
be satisfied that this expedition was began and set on foot by Mi- 
randa, and by no one else. He arrived in this country under the 
assumed name of George Martin, in December last, and placed 
his funds in the hands of Mr. Ludlow, from whom he drew a 
part, and ordered the residue to be paid to Mr. Ogden. Now if 
these circumstances have any connection with the expedition in 

quesdon, they occurred long before col. Smith's name was heard 
©fin relation to Miranda's adventure, and of course it must have 
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been begun and set on foot before he meddled with k. Again, 
gentlemen, the public prosecutor has, by the examination ot his 
witnesses, endeavoured to ascertain when the Indostan sailed. If 
there was any connection between that ship, and this expedition, 
(and if there was not, I do not know why this Inquiry was made) 
then it appears that the enterprise of gen. Miranda was begun or 
set on foot as early as the 23d December, when that vessel left 
the port of New-York. 

Again, it appears that major Armstrong contracted with Van 
Nest, the saddler, about the 10th January. Captain Lewis con- 
tracted with Fosbrook for arms, about tli 1st of January ; with 
Bernard Hart for cannon, about the 8th of January, and captain 
Lewis and major Armstrong made the important contract with 
the blacksmith, Stevenson, for pikes, on the 8th and 9th of Janua- 
ry. Samuel G. Ogden purchased cannon of Mr. Corp, about the 
beginning of January, and the cannon for the Leander of General 
Stevens, on the 5th of January ; and he purchased swords, &c. of 
Messrs. Murray and Sons, on the 4th of January. In all these 
transactions col. Smith does not appear to have had the least 
concern, nor do we hear of his having any connection whatever 
with the expedition, or with amy person engaged in it either as 
principal or agent, until Fink, the butcher, speaks of circumstan- 
ces which took place between him and the defendant, wiiich he 
thinks was about the middle of January. The caption of Fink*s 
muster roll is dated the 16 th of January. And next we learn 
from capt. M*Lean, that about the last of January col. Smith 
engaged some supplies of him. When we consider that from the 
nature of things, the expedition must not only have been set on 
foot, but Its plan must have been digested and settled, and that it 
must have been begun before the different tradesmen were ^cm- 
ployed in the early part of January it seems that absurd to say 
the defendant, who is not seen to take any part in the affair till late 
in the month of Januaiy, either began the expedition or set it on 
foot. It would be just as reasonable to contend that a man who 
put a roof on a house after the foundation had been laid, and the 
walls built up by another, or that one who should fix the ball on a 
steeple of a church, began or set on foot the edifice. 

^ The next charge in the indictment is that the defendant did pro- 
vide and prepare the means for a military expedition. If penal laws 
ought to be precise and definite, as to the offences which they de- 
liounce, and if punishment ought notto be inflicted under those that 
are not so, then may, the defendant expect an acquittal on this ground. 
For can any thing be more ambiguous, uncertain, and indefinite, 
than the meanbg of these words of the statute ? What is pro- 
viding or preparing the means for a military expedition ? Why 
every man who builds a ship, who manufactures arms or gun- 
powder, is preparing the means for a military expedition. The 
peaceable farmer, who tills the earth, and sows his crop, may be 
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mawerable under this law. Nay, inasmuch as men ai^ an es* 
sential means cf a military expedition, and there must be children 
before there can be men, I do not know but that marrying and 
consunimation of matrimony may, under this law, be criminal 
acts. Certain it is, that if the defendant be guilty, there is not a 
witness that has been examined on the part of the prosecution, 
who is not equally so. What has b«en more common than to 
make warlike equipments from our ports ? Most of the witnesses 
who have been examined, have heretofore famished articles of 
the same kind for other ships or vessels. To sell articles for a 
military expedition, must be as much the providing and preparing 
the means, as to buy them. And if the president chose to order 
it, one half the merchants in town might be dragged to this bar, to 
answer as offenders against this law. But it will be said by the 
counsel opposed to us, the defendant is not charged merely with 
providing the means of a military expedition, but with providing 
the means expressly for a military expedition, and the means he 
^d provide were men and money. Let it, for the sake of argu- 
ment be so ; the question then is, was this a military expedition I 
Before I proceed on this part of the subject, allow me to call your 
attention to the testimony of Fink the butcher, not that I think it 
i^ecessary that you should disbelieve any part of his testimony, in 
order to acquit the defendant, but because, if you should believe all 
that Fink has said, the conduct of col. Smith would appear to yoa 
in a very unmerited and odious point of light. If, indeed, he en- 
g!^ed the men who are now with Miranda, under representations 
iat they were to be in the service of our government, and were 
not to leave the United States ; if he did pretend that he had or* 
dcrs from the president for enlisting thdm, his conduct would be 
altogether inexcusable, although it might not subject him to the 
pendties of the law. Is it not remarkable, gentlemen, that if 
Cd. Smith should have made these representations to Fink, that 
he should not have made similar pretences to any other witness 
■Who has been examined in this cause ; and that to those who appli- 
ed to him immediately to learn the object and nature of the expe* 
didcm, and who it would have been most hb interest to deceive^ 
if he could have used deception, his declarations were alto- 
gether di€erent from those which Fink has represented as made 
to him. Col. Smith told other witnesses, who questioned him on 
that subject, that the expedition was sanctioned and approved by 
the president of the United States, and that the men were not to 
serve out of America. And this was true. But when Colonel 
Smith said the expedition was approvedby the preadent. Fink has 
understood that it was ordered by the president, and when Fink 
was told that the men were not to serve out of America, he under- 
stood that they were not to leave the United States. Very possi* 
hly, for he seems to have stupidity equal to any degree of ignbr- 
wce, he did not know that America was more extensive than the 

. Y 
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United S^tes. It is obvious that col. Smith could not have h^ 
tended to practise a deception of this sdrt ; for in the paper whick 
•was written by col. Smitii, and which was given by him to Fink, 
as containing the terms on which the men were to be engaged, 
they have no other assurance than that tliey were neither going 
into English or French service. With resect to the bundle cJ 
papers which col. Smith showed to Fink, instead of being orders 
for enlisting the men, as Fink says col. Smith told him they were, 
they in fact were no other than a bundle of letters, one of which 
was the letter from captain Duncanson, which you have beard 
read ; in which bundle, col. Smith toW Fink, were Ittters he had 
received from Washington, which contained, not orders from 
the president, but which informed him of the consent and appit)- 
bation of the president. But Fink having formed his own idea3 
of the agency in which he was employed, accommodated every 
thing he heard to his own opinion ; we may therefore disbelieve 
•what Fink says, without imputing to him wilful perjury. But 
however charitably we may be disposed to think of Mr. Fink, 
M'hen he is^ speaking on his oath, it is certain that he has shown 
himself very regardless of truth, when not awed by that solemni- 
ty. Anxious to complete the business he had undertaken, he was 
■willing to accomplish it at tlie expense of the grossest deceptioQ. 
According to his own story, he told the men he engaged, some- 
times that they were to go to New-Orleans, sometimes that thef 
were to escort the mail, and sometimes that they wH;re to serve 
as a guard to the president ; and yet he does not pretend that 
these representations were authorised by the defendant, or by any 
other person— Nay, so far has he been influenced by his own 
ideas on this subject, that you find one of the papers which he 
has produced to you is indorsed '* Muster Boll/or the Fretident^p 
« Guard" and yet it is not pretended, by Mr. Fink, that this in- 
dorsement was made by the authority, or with the knowledge qf 
the defendant. Indeed, it is not known by whom this indorse- 
ment was made ; not by Mr. Fink himself, for it seems he can. 
neither write nor read. So much, gentlemen, for Mr. Fink. 
Let us. return to the question, wiiether this was or was not a mili- 
tary expedition. I presume it will be admitted that there can he 
no military expedition, where there are no military men ; and if 
those engaged by Fink were not of that character, there certainly 
were none embarked in the Leander. I ask, then, what circum* 
stance it is that gives these men who were conti'acted with By 
Fink, the character of military nien ? Is it that some unilbrm 
coats were made for them by the taylors who have been examin- 
ed here ? But, gentlemen, taylors cannot make soldiers. A blue 
and red coat will not make a military man, any more than a 
black coat will make a lawyer, or sitting on the bench will make 
a judge. I would say tliat no man can be a military man or a 
soldier, iinless he is under some sort of obligation to serve and te 
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siri^H to imfitary; discipline for some given time ; if itbetiot so, 
what will be the consequence— you may be served to the moment 
of necessity, and when that arrives, at the very, point of contest 
you may get deserted ; at the sight of an enemy your forces might 
desert you> and say, we were only bound to sei've you as long as 
We pleased ; we do not please to fight, and the prospect of a battle 
dissolves our contract. The men enp;aged by Fink were at liber- 
ty to quit their employment whenever they pleased. It was 
perfectly understood that they were to go fi'om hence to a friend- 
ly island, and from thence might return if they pleased. Indeed, 
this liberty wrdch they had reserved to themselves by their con- 
tract, they chose to exercise ; for before they sailed they all left 
the ship and came on shore, and did not join the expedition again 
till a new contract hud been made between them and a Mr. Dur- 
Uing, with wuich last contract it does not appear the defendant 
had any thin^^ to do ; and in fact when at Aruba, they were all 
laiided, and did not reimburk till they had entered into new en- 
gagements. 1 do not know, then, on what grounds you can be 
called upon to say that these were military men, unless, indeed, 
you should adopt what seems to have been the idea of Fink, and 
•uppose that because their names were written on a list, they 
must have been enlisted, in the military sense of that word. Mr. 
Attorney, aware of the necessity of imposing on these men a 
Inilitary character, has been fond of using military terms, and we 
have heard him talk of muster-rolls, soldiers, enlistments, and 
f^tords, as familiarly as if he were in a camp. Possibly it may 
iave been intended to make those men soldiers when they ar- 
rived at the friendly island to which they were in the first in- 
stance bound, and I will not say that they did not, after that, be- 
come so. But we shall see by and by that it makes a mighty 
difference whether the expediuon had a military character when 
it left ttiis, or whether it became so afterwards. I am informed, 
gentlemen, that the law under which the defendant is now in- 
#cted, was passed when Mr. Genet was endeavouring to enlist 
men within the jurisdiction of the United States, to serve the re- 
public of Francis, against Spain. He had issued military com- 
missions to officers, under the authority of the French govern- 
ment, and was forming regiments, and a force regularly organ- 
ised to attack the Spamsh provinces. This law was passed un- 
der a federal administration, in order to stop a proceeding so de- 
rogatory to our government, and inconsistent with our duty as a 
Deutral state. If this be so,i|t will afford us stmng grounds to in- 
fer that the statute will not apply to the defendant's case, and it 
is a^rversion of the law, to bring under its operation acts which 
are so very different in their nature from those wiiich were in con- 
templation by the legislature when the law was passed. Is there 
fiot an obvious difference between raising forces in a neutral coun- 
Py under the authority of a foreign goverment, issuing military 
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commi^ions, enlisting soldiers by virtue of the same authority) 
and an individual contracting with men to engage in an enter- 
prise^ a hostile enterprise, if you please, against a foreign state ? 
The first would be providing and preparing the means for amili» 
tary expedition, and would be the offence against which the law 
is directed ; but the latter would be merely an enterprise of indi- 
viduals, not justifiable, I admit, in the citizens of a neutral state, 
and which ought to be prohibited by a particular statute, if it be 
not by general law— But which is not prohibited by the statute 
under which the defendant is indicted. 

To refute this argument it must be said by the counsel opposed 
to us, that every hostile expedition against a foreign territory, is 
a military expedition, or in other words, that there is no difference 
between a hostile expedition and a military expedition In an- 
swer to this, we ask, why then does the law use the term, mili- 
tary ? Certainly it is a description or quality of the acts it meant 
to punish. Will you, then, in the application of a penal statute^ 
leave out a woi*d of so much importance, in order to make the 
law more extensive in its application ? If you will do so, instead. 
of its being made unlawful by this act to prepare the means for 
a military expedition, you leave out the word military, and make 
it illegal to prepare the means for any expedition against a for« 
eign territory. 

To show the force of this reasoning, let us for a moment sup*^ 
pose that Miranda had sailed from this port with no other inten- 
tion than to land on the shores of Caraccas— to erect thefe the 
standard of liberty, and invite his countrymen to enlist under hid 
banners, and that he had provided arms to put into the hands of 
the friends he should meet— would this be a military expedition ? 
I think not, most certainly ; and unless the opposite counsel mean 
to confound all language, I do not beiieve that they will affirm 
that it would be so. And what difference can it make that Mif 
randa had with him thirty or forty men. It may be said, how- 
ever, that this enterprise was characterised by the quantity of 
warlike stores which Miranda took Mith him ;^fmong these hai 
been enumerated a printing-press. This, to beVtire, may be a 
very formidable engine to effect a revolution, but I never before 
heard it reckoned among the muniments of war. As to the rest> 
it cannot be denied but that Miranda had with him a large quan- 
tity of warlike stores and arms, more than sufficient for the use 
of the Leander. But does it not anpear, from the testimony of 
all the witnesses, that cannon, balls, ^wder, arms, and every thing 
of the kind, have long been mere articles of traffic ? that our mer- 
chants have been in the constant habit of importing and expbrt- 
ing, of buying and selling them ? And it appears that this very , 
shp has been before supplied by some of the witnesses, with the 
same sort of articles, and that she has had the same warlike 
equipments when she has been before bound to the islaiwi of St. 
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Dfgni^|o» vl^h was htr port of ^OBdnadon when she left this. 
And do the counsel ibr the prosecudon mean to contend that all 
oar St. Domingo merchants are offenders against this law ? If sO| 
there is hopeful employment for our criminal courts. 

We hare now^ genUemen, considered the acts which are charg- 
ed against the defendant ; that is to say, that he did begin, and set 
on foot and prepare the means for a military expedidon. Let us, 
now, for the sake of the argument, suppose that he did do this ; 
let Us suppose that the defendant ^d begin, and set on foot, and 
prepare, the means ibr Miranda's expedition, and tliat expedidon 
His- a military one. Yet I beg you to mark well, that the defen« 
tot is not an offender against die statute on which he is indicted, 
imless it was first a military expedidon to be carried on irom the 
tenitories of the United States ; and secondly, unless it was ear- 
ned on against a power at peace with the United States. I shall 
tfaea proceed to examine these two important points, and in doing 
Uhs, I shall observe what brevity I may, not only in regard to 
your padence, but to my own strength, which I fear you will 
too ec^y perceive, is altogether inadequate to the task I have 
UDdertaken. 

The statute forbids any one within the territory of the United 
Stages to set on foot, or to provide or prepare the means for a 
tnilhary expedidon to be carried on from thence ; that is, from 
ifee territory of the United States. • The question then, now is^ 
ivas the expedidon of Miranda to be carried on from the United 
Slates i On the part of the defendant, we contend, it was to be 
CMtied on from Jacquemel, and not from the United States. 

I pre^ime it will not be denied, that the means for a military 
etpedidon, to be carried on from any other place than the terri^ 
t«i^ of the United States, may be lawfully provided and prepared 
inddn the United States. If the expedidon.^vhen it left our har* 
boor, had been intended to proceed immediately to the Spanish 
territwy ; if it had been at that dme prepared for offensive ope- 
litions ; if they had been enlisted as military men always are ; 
if there had be^ officers commissioned by any foreign power ; 
then, no doubt, jfrtirould have been an expedidon to be carried on 
ftom hem^e. Bnt if, on the contrary, it was intended that the 
expedidon should proceed to Jacquemel ; that it should there re- 
odve reinforcements, that it should be there organised, and 
tlie persons engaged in it be there put in military array, and there 
rectave military commissions : then it was a military expedidon 
to be carried on from Jacqu^el, and not from the United States. 
Let us then see what is the tesdmony on this point. The vessel 
cleared outibr Jacquemel ; she was then joined by the Emperor ; 
the commissions were then distributed, and the contract with the 
men was, that they should be allowed to return from the friendly 
Uland to which they were in the first instance bound, if they did 
not choose to proceed. Besides, one of the most material wit- 
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nesseson the part of the prosecutiont swears^ that wiieii the^ left 
the port of New-York, the arms were not fit for use; they w«pc 
packed up as merchandize in boxes, and be expressly swears^ 
that they were by no means in a state to carry on a military ex- 
pedition when they left this. This witness says, also, thatif they 
had been near the slrares of the Spanish provinces at the mo- 
ment they left the hook, they were not prepared for any hostile 
enterprise, and that they were not so until their departure from 
Jacquemel. Is not this testimony conclusive to siiow, that 
though the means were provided here, yet the expedition was 
to be carried on against the Spanish pi*o\inces, from Jacquenaely 
and not from the United States. Suppose Miranda had, at sun* 
dry times, and by sundry vessels, shipped military stores from 
this to Su Domingo ; that he had afterwards gone there him- 
self, and had, with these stores, , embarked from theuce in am 
enterprise against the Spaniards ; would this have been cQO«i* 
dered as a military expedition carried on from the United StateSf 
because the military stores were purchased within the United 
States ? Certainly not ; and why should it be different when the 
stores are exported in the same vessel in which he was himself a 
passenger. The force of this argument will appear more ob- 
viously, if, in reading the clause of the statute now under consider 
ation, we leave out the words ^^from thence** The statute now 
reads as follows : " If any person shall, witliin the territory of 
the United States, begin or set on foot a military expeditioii> or 
enterprise, to be carried on from thence^ against the tenitory or. 
a power," 8cc. Now, let us read the statute, and leave out the 
words ^from thence^* and it will have quite a different niean* 
ing from what it has, as it is actually written. In the (»ie 
case, to prepare the means for a military expedition to be caiy 
lied on from the United States, or to be carried on from else- 
where, would be unlawful ; whereas, the statute makes the -of* 
fence, in preparing the means for an expedition to hnB carried on 
from the United States ; and this the public prosecutor would do» 
should he leave out the words, from thence^ or not regard thcmi 
and by this means stretch the meaning of the law, to make it 
meet the case of the defendant 

But again, let me remind you, gentlemen, that this is a penal 
law, terrible in its denunciations ; and that you cannot add or 
take from it a word, nay, a letter, to extend its operation against 
the accused. The tyranny of the laws would indeed be abominar 
ble, if they could be rendered subservient to tlie wishes of .a gor 
vernnient, or a court, or be construed to meet one case or ano- 
ther, as exigencies may require. 

2dly. The indictment charges, as by the law it itiustt that th« 
expedition was intended against a power with which the United 
States were at peace, and it alleges that that power was Spain ; so 
that if tliere was not peace between the United States ,andSpain» 
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te ^defendant is not guilty of an offence ; at least he cannot be • 
oHmcted on the indictnient to which l)e now answers. Whether 
tere was, or was not peace between this country and Spain, is a 
(j^stioD of fact, and as such must be, gentlemen, for your de» 
termination. And here I must call to your minds, the law that 
i-iead at the commencement of my address ; and by which, I 
diewed it to be your duty, to form your verdict from noto- 
noqa few^s within your own knowledge, as well as from the oral 
tesdnumv given in court ; and if you have this right, certainly, 
gentlemen, never was there a case before a jury, which more 
strongly demanded the exercise of it. Why, I need not say : it 
is sufficient that you have witnessed our repeated, and vain at- 
t^snpts to get testimony before you. 

It is certain, gentlemen, that there was not, when Miranda's 
CKpedition was set on foot, a declaration of war by this country 
aijainst Spain, nor was there, that I know of, a declaration of 
irap by Spain against the United States ; nor is it necessary to 
Biake our defence on this point good, that there should be either 
oC these ; if there was actual war it is sufficient. This, however^ 
is an argument which the counsel opposed to us, have hereto- 
bit contended against, and no doubt they will again attempt to 
Qaiotaiti their position ; that this country must be considered as 
atpeace, until there has been a declaration of war, by an act of 
tke congress of the United States, which body has alone, by the 
mstitution, the power of declaring war. There is a mistake, if it 
B-sapposed that we contend in the face of the constitudon, that the 
piestdent has a right to declare war. But, genUemen, neither 
the pre^dent of the United States, nor the congress of the Uni- 
ted States, can prevent this country from being at war, if her 
enemies choose to make war upon her. There may be war, 
Oot only without a declaration, but against the will of the go- 
vernment, or any of its branches. If a foreign government 
dmuld commit flagrant and repeated acts of violence and hostility 
t^^ainst our people and territory, can it be said that we are still at 
peace ? No, gentlemen, not unless this absurdity be admitted, that 
we may be at peace with Spain, when Spain is not at peace with us. 
Let us suppose that at this moment a Spanish army had invaded 
Oar territory, and had actually taken possession of the city of 
Washington; let us suppose that this city was now attacked by 
a hostile fleet, should we yet be at peace ? Though our capi- 
tal was in possession of an enemy, and our city battered by the 
(^uuioQ of our foes, yet, according to the arguments of the ad- 
iNgrse coimsel, we should be at peace until congress should be 
assembled, and undl an act might be passed, declaring that we 
Were at war. I think, gentlemen, it is obvious that there may 
be hosulity, without a declaradon of war, and if there was that 
hostility between this country and Spain, when Miranda's expe- 
^idQQ was going ooy then tliis country was not in that state of 
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f pe«:e 'vrhkh it mustbave been, hi Q»der to tnake "^e ag i e a ttflu 

* that expedition offenders against the ^atnte iinder vlneh the dfe« 

* fendant is indicted. There have been a(^al hosdiues betweci 
this country and France, between thb country and the Barbaiy 
states, and during these hosdlittes were we at peace ? Sappo»»^ 
military expedition had been fitted out fixjm the United Stafiss, 
against either of these powers while thei^ was this state of hos- 
tility, could it have been said that it was against a power, vMi 
which the Umted States were at peace i I think I may say cer- 
tainly not. And yet, gentlemen, has there ever been a dadaoa- 
tion of war by congress ? But the counsd for the prosecution htt«e 
said, that a war without a declaration by congress, was a iSiaR' 
grel, half-way kind of war. Be it so. If there was not perfect 
and absolute peace between the two coumries,Jt is enough. It 
was not an offence under this statute to set on foot an expedid^ 
against the Spanish territory, unless Spain was at peace with- sis 
In every sense of the word. If there was but a mongrel, half' 
^ay war, there waa but a mongrel, half-way peace. But f^ 
statute requires a perfect peace. If it be not so, the staMt^ 
must be read differently from what it is written ; instead of mid^- 
ing it an offence to set on foot a military expedition against % 
territory of a nation with whom the United States are at peaqi) 
which are the words of the law, yjoa must read, that it shall be 
an offence to set on foot a military expedition agahitt the^ tent- 
tory of a foreign state^ against which congress have not dedaved 
war. In a word, we say, that the statute do^ not reach the dtf* 
fendant, unkwi, when Miranda's expedition was set on foot* tbair 
was peace defactOy between this country and Spain. And he^ 
was this? Have you not heard, gentlemen, from the highest ai« 
thoiity, that Spian, by the regular officers and soldiera of bqr 
govermn^it had invaded our territory ; than she luid seiaed air 
mizens, and plundered their pix^rty ; that she interrupted oQr 
commerce, and captured and destroyed our vessels, without disf 
other i»retence, ths^ that of being our enemy f smd y^t Spainw^is 
at peace with us \ Then God only knows what is war i AgaiOh; 
the i»resident l^ the constitudon, is to give to congi?ess mforsp^ 
tion of the state of the union. This, un^ubtedly, means not oolfr 
ks internal state* but its state in relation to foreign powers. Nof , 

* though the president cannot declare w^, yet, undoubtfedly^ ^ 
may inform oongress, eitlier that war is made, or deeliu^ 
against us, and after such informatbn from the executive, ha^ 
we not the highest authority for sayug the country is not ^ 

* peace. I have but one other observation to make, b^pre I tafcc 
leave of this part of the subject, and I he% you to reinember.k, 
because it is an answer to much that we have heard, and tomu^ 

- that I have no doubt we shall hear from our opponents ; it ^ 
tliis ; that we do not contend, that though there w^s an acUial, pr 
<kclared war with Spain, that it wouldb e lawful for our citizens, d 
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Am omikead; natd with<yuft afif amhorky or cofnimssion, to eiH- 
ga^e in mifitarf eQterprt9es ; but we say thb statute can huve no 
if)piicatHin if tliere was war of one kind or i^ther. The def<^i« 
isai maf have offended against the law of nations, or i^ainst 
some other law, but not against the statute on which he is iu« 
iBcted. 

- i am Sony, indeed, gentlemen, to take up so much of your 
lime ; it cannot howerer be so disaj^eeable for you to listen to 
tte kmger, as it is painfnl for tne, sinking as I am under iatigue> 
to proceed. Yet J shall not discharge my duty, unless I put tho 
g^e <^ my client before you in some other pmntsof view. 

Whatever the defendant did with respect to Miranda's expe* 
£tion, was done by him with the knowledge, consent, and appro* 
^tion of the president of the United States, and of Ms minister^ 
Mr. Madison, the secretary of state. Notwithstanding that the^ 
testimony which we might ourselves have oifered you on this suIh 
ject has been excluded, the, fact appears from the examination 
rf their witnesses. They have attempted to crimSi^e colonel 
Smith by his own. declarations. These declarations became le* 
fal evidence, and are to be taken as strongly when they make 
fbr, as when they militate against us. Colonel Smith's most con^ 
fidoitial friends have been sought for on this occasion. Those 
to whom he is supposed to have unbosomed himself, without 
teserve, have been brought here to tell you what has passed be* 
tween tbem and the defendant, when he thought his words were 
buried in the breasts of his friends. There is not a single person 
Is whom he has spoken in confidence on this subject, and who 
iMa appeared here as a witness against him, who did not testify^ 
ttiat he always declared that he was acting under the sanction of 
the president of the United States. I refer you to the testimonf 
•f colonel Swartwout, colonel Piatt, doctor Douglass, cofonel 
lUpley, and Mr. Robson. The last, colonel Smith assured upon 
Us hoiKHir, that he was acting with the approbation of the secretary 
md president. Nay, more, gentlemen, it appears from these same 
declarations of cx>lonel Smith, of which tiie counsel for the pro« 
tecution have chosen to give evidence, 4hat colonel Smith had 
been named to the president and secretary, as a person whom 
Miranda wished to engage in his enterprise ; that the ph^sdoit 
Ittid refused to give colonel Smith a license to leave his office, but 
ftought him a fit man. In addition to all thisilet me call on you 
tf> re^ and consider with attention, the letter from captain Dun^ 
eanson to colonel Smith ; recoUect at the same time, Mimnda'e 
tisit to Washington ; his reception there ; the notoriety of the 
preparations for this expedition, upon his return. That everf 
thing was dcMie in the fece of day, under the eye of the collector 
of the port; that the ship was lying, and received her equip* 
sients within a few yards of hb house ^ and then ask yf^rselvet 
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whctlier the expedition was tinknowh to the presiclent' of the tT-^ 
nited States ? The counsel for the prosecution, after having ex- 
cluded the testimony we oifered on oui part as to this point, cannot 
deny the knowledge we impute to the president. They have 
contended, however, and will no doubt again con tendy that whe- 
ther the president had knowledge of this expedhion, or whether* 
he sanctioned it, or even whether he ordered it, is altogether iin-- 
Ttiaterial. Because, say they, the president cannot authorise an* 
ille^ act. The expedition was Ulej^al as long as there was no 
declaration of war by congress, h is not a difficult thing for in- 
genious counsel to pervert the arguments of their adversaries. 
Let me repeat that we do not hold so irregular, so disorganizing; 
a doctrine as that the president may make that legal which is not 
so by the laws. Neither do* we contend, in the face of the con- 
stitution, that the president can declare War. But we say, tliat 
such a state of tilings* may exist, and did exist at the time of Mi- 
randa's expcditiour as that an individual, acting under the sanc- 
tion of the chief m«kgistrate, shall be justified in what he does 
under that sanction ; and if there i« any illegality in the acts, he 
vfho gave the sanction must answer for it, and not the individual. 
It cannot be denied but that congress may declare war, without 
making their declaration puWic. If they had done so, the presi-^ 
dent might lawfully have sanctioned the ex^dition. When, 
then, the defendant found that the enterprise of Miranda was ap- 
proved of by the president, was he not justifiable in supposing, 
iiat such approbation was lawfully given ? Should he have stop- 
ped to inquire of the president whether there was or was not an 
act of congress declaring war against Spain ? If such measures 
of offence or defence had been intended, a declaration of war^ if 
there had been one, would have of course been a secret When 
you advert to the situation of our affairs with Spam at the time 
in question; to the conduct of the national legislature; to the 
general expectations and belief, and the rumours that were then 
spread abroad, you will then judge what reason the defendant had 
to suppose tiiat the president was authorised, by a constitutional- 
declaration of war, to set on foot an enterprise for which the de- 
fendant is now to answer ? In a word, gentlemen, the defendant's 
justification in ttiis respect, rests upon a principle of law and rea- 
§Oih applying as well to the highest as to the lowest officer of our 
govcFnment : that where a magistrate may have, under certain 
circumstances, power to grant an authority to another, if he gi-ants 
the authority, it is to be taken so far as the person to whom the 
aut tority is granted is concerned; that the facts which would 
Warrant the granting the authority did exist, and if they did not 
he who gave the authority must answer it, and not he who acted 
under it. As for example, a judge cannot gmnt a warrant for arrest, 
without oath ; yet if he do so, he who obeys the warrant shall pre- 
sumcthat it was granted, and shall be justified by it, although the 
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jfdgeshall be answerable. So^in this case, if there had been axle*' 
ciaration of. war, the preaidem might have lawfully auihoii^cd tiie 
0^fendant to prepare a military expedition. The president did autho- 
nse the expedition of Miranda. The defendant was tiierefore to pre- 
sume, that there was a declaration of war » i^d if there was not, the 
president is to answer for -it and not the defendant. Though we 
admit that the president cannot declare war, yet we msist that he 
may take warUke measures, and authorise others to take them^ 
thoii^h there should be no declaration of war. But this the gen- 
tlemen will say can only be in defence, and to resist immediate 
violation. But who shall judge of the proper time or occasion tb 
use taese defensive measures— shall it .be the president or the 
fitiz^n op Whom he may call to engage in a military enterprise 
against the enemy? 

Again, gentlemen : all guilt is rooted in the mind ; and if it is 
^t to be found there, it does not exist. Whoever will conteiid 
against this proposition, must fight against human nature, and 
;5ilence his own conscience. It is true, tiiere are certain technical 
Jules of whicii we have.heard, and of wliich we shall no doubt liear 
again, whicii are much more easily repeated than justly applied. 
They are such as these : No man can shelter liimself under igno- 
rance of the law. Jf a man violates the law it shall be intended 
that he designed to act illegally. No doubt, gentlemen, these 
are wholesome and necessary maxims : but if you will apply them 
to all cases, and under all circumstances, you will punisii tue mar 
Iliac who commits violence in his phrenzy, and the well-meunmg 
physician, who, mistaking the disease, or lus physic, gives poison 
instead of medicine. But 1 know of no act in which the crime 
does not, in contemplation of law, consist in the intent ; and where 
it can be manifested that the accused did not intend tP do wrong, 
he is to be holden guiltless. If a man breaks into a house m the 
night time, it will be justly presumed that he did it with intent to 
steal, and it b felony. But if he can show that his heart was filled 
with the channs of his mistress, and that his only object was ac- 
cess to her chamber, though he might be liable to a civil suit, no 
criminal prosecution could be maintained against iiim. if you 
would convict a man of passing false money, you must show thaj: 
iie had an intent to defraud. If a man t2kkes tl>e property of an- 
other, he cannot be convicted of larceny till it appears that he di4 
it with intent to steal. So in this case, if you are satisfied that 
Hie defendant did not intend to oiBTend against. the law^j, you can- 
not say he is guilty ; much less can you di so if you shall be 
convinced, from the testimony which has beep offered to you, that 
he thought, and had good reason to thhik, that the acts whh which 
he is charged were sanctioned by the laws. What could be 
higher evidence of this than the approbation of the chief execu- 
tive magistrate, wUose constitutioiial duty it is to see that the 
iaws are duly executed ? And, gentlemen, in considering how far 
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tee aik you to take kito idewagain the then existing state of the 
nation. You must recollect the violence that had been committed^ 
tgainstus; ytHi cannot be ignorant of the presddent'a comtnnni« 
cations to ccngress ; neither can fou have forgotten that there 
Iras an univeraal expectation that the United States had declared, 
er would dedare» war against Spain. All these circumstance^ 
you tnusteasily perceive, ought to have great wc^ht with yoi^ 
When you are judging of the crimkKdity of the defendaxitn 
* Though conscious, genttemen, that much yet remains to be 
Md in &vour of the accused, I am obliged to yield to want of 
personal strengths The previous fatigues of this cause, and mf 
present exertions, have completely exhausted me. H8^>piiy the 
defendant* 9 fete does ngt. depend on the ability of counsel. He 
may, with confidence, rely on his innocence, and your impartiality 
end cttscemment. You well know the defendant, and his charac% 
ter ; you know his present utuatioq in life^ and as well as what it has 
})ec^ ; you know that he has a large and affectionate family, wha 
ere at this moment wioting with trembling anxiety, to learn hie 
doom from your hps. Should you pronounce him guilty, you 
condemn him to years of close imprisonment. Nay, gentlen^n^ 
]>ossibly to* gaol for life ; for if the court should think proper tar 
infiict upon him the very heavy fine which is a part of tlu; penakf 
of this statute, he must lay in prison until it be paid, or tmtil the 
executive shall be pleased to pardon him« His having means of 
paying a fine, has already been too surely guarded against, by de» 

Stiving him of an office, which was his only support. And whal 
ope can he have of mercy from those by whom he has been sfe** 
duced, betrayed, and prosecuted ; who h.ope to expiate their owir 
errors by his punishment ; and who do not hesitate to avow, that 
this prosecution originates, in part at leii&t, in their fear of thr 
vengeance of a foreign government, 

Finally, gentlemen, 1 trust you will never suffer yourselves to 
be persqaded that there are certain technical rules of law, so op*^ 
posed to bujhane feeling, and common sense, as to oblige you to 
pronounce a verdict against the defendant, though you should be 
convinced, in your own minds, that he is not criminal, H you be-* 
lieve that he did not intend to ofiend against the laws, but on the 
contrary, that bethought he was repd^riKg service to the state, unda^ 
the approbati(»i ^d sanction of its chief officers ; in a word, if 
Tou believe in yoip hearts that he is mnocent, you will say that 
he IS not guihy— -and your verdict shall be approved by the 
irorldv-^your names shall be handed down to posterity, as the 
guardians of the sacred rights of trial by jury. But above al^ 
you win hove the approbatfon of your pwn consciences^ 

Hdffmm, Gentlemen of the jury*— It is almost impossible to 
addre^ you in this cause, trammeled and restricted as we 9ie 
in ^a defence, without pursuing an already bcatco track 
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telly X M» cudoiinigvd by the rcAeetkn, that the voice of trutft 
t«DiM>t b^ too o&tiSk heard) iM>r the path of justice too frequentljr 
ttttvielkd. 

Gentlemen—- There has been an intemperate zeal displayed in 
4iis piosecutionf unprovoked by my client, and ungradous in 
those, by whose commands he has been accused. The public 
^secutor, in opening the indictment, has described the acdons 
of colonel Sinlth in unquahBed terms of the most aggra^rated 
guilt. His conduct has been stigmatiaed as bttse, his motives as^ 
^isoonourable, his views as mercenary and unworthy. Excluded 
ftom a iiill investigation of tlie merits of this cause, curtailed of 
his most essential testimony, the avenues to a fair and ample- 
elucidation of facts and circumstances closed against him ; colo* 
Hd Smith has been produced before you, a fettered victim.^-^ 
His accusers exulted in the security and certainty of the impend-* 
»g Wew—while darimess, and silence, and mystery, were invok-^ 
ed to assist at the sacrifice. The simple fact was all they chose 
you should behold ; from that cmly were you to acquaint your- 
selves with the nature of his offence. Shrouding themselves in 
secrecy, and confiding in their concealment, they have already 
QkA I trust vainly) anticipated their tiiumph and justification i« 
your verdict. Nor is this all, gentlemen ; they have tortured 
dw purest affections of the heart into unwilling instraments of 
persecution. They have viokited the sanctuary of friendship ; 
Aey have penetrated its hallowed recesses ; they have dragged 
forth the friends of his boscmt, those '* life keys*' of social in- 
tercourse: they have wrung from them his imsuapecting con- 
fidiDgs, and compelled them to be reluctant engines in the hands 
of nis oppressors. Yes, gentlemen, they have sought to sur*' 
prise their prey in his unguarded hours ; his hours of social in- 
tercourse ; when the heart opens spontaneously, and reposes its* 
dearest secrets in the bosom of friendship. Is not this ungenc-f 
reus ? la it not persecuting ? Has he not just cause to complaui. 
ef so rigorous, so cruel a procedure ? Fortunately, however, for 
the cause ot outraged friendship, the artifice has recoiled on tte 
heads of its contrivers. It has placed colonel Smith on tlie ele- 
vated ground, on which alone he was ambitious of standings- 
Indignant tliough he must have felt, on beholding the compa- 
nions of his soul, dragged forth as accusing witnesses i^ainst 
Hm; still he triumphed ia the confidence, that their evidence 
tould only tend to establish the purity of his motives, the cor- 
rectness of his views. The more they have exposed his confi- 
dratial conversations, the more have they furnished satisfactory 
«nd convincing proofs of his innocence. 

Do not mistake me gentlemen ; I would not claim fcr my 
client your commiseration. Injured though he is in the ex- 
treme ; assailed in the tenderest points, where, as a man of feel- 
ing end ft man of hooor^ he is most stiusceptible } yet 1 shooM 
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degrade him in bis own estimation, were I to seek Hs acquitlal 
on any p!inciple, but that of justice; and justice too, measured. 
by law ; but not entangled in nets of form, nor perplexed by. 
cobweb rules. 

Never perhaps did m^jst under similar circumstances* exhibit 
more equ.mimity of mitid. Throughout the whole of this singu- 
lar prosecution, from its commencement uiitii its present stuge^ 
he has continued serene and undisturbed. When thrust by the 
hand of power from an otBce honourable and lucrative ; an office, 
essential to his support, he disdained to murmur or compKdn ; 
he felt tne blow most deeply, but sustained it with manly forti- 
tude ; for he knew it was unmerited. Wiien arrai^^ned at the 
bar as a criminal, stroni; ia the rectitude of his \iews* he was. 
still luimoved. When forced upon tliis trial, on the application- 
of the public prosecutor, under circumstances of unusual seve^ 
ritv, and pjcuiiar hards'iip ; his counsel, sympathizing in the. 
critical situ-ition of their client, were alarmed for the event ; he, 
continued calm and cheerftil, for in your verdict he anticipated a 
proud consolation. He has been before your eyes during the 
wuole proi3;ress of t.iis trial ; and you have witnessed the firm- 
Bess and dignity, w lich extorts f.o.n me these expressions of 
admiration. If, however, his anticipation of an honourable ac- 
quitted should siiiTer disuppoiniment ; if mistaken and rigid prin- 
ciples of law should compel you to pronounce him guilty ; eveigi 
th-n, the punishment tnat will await .lim, and the penury. which 
mtv follow to Ills dearest connections, will not appal his mind. 
7\ut spirit w lich has nitherto sustained him, will not be broken. 
He may feel that he is the victim of perfidy, a sacrifice at the 
. shrine of unfeeling and iniquitous policy ; but his bosom will re- 
in Tin unvvounded by tae stings of self reproach ; his heart untor- 
tured by the secret upbraiJin^s of guilt. Happy for those who 
seek tiis ruin, could they boast of the same consolation ! But 
success woui'l impart little pleasure to minds corroded by re- 
morse ; and coa icience would mingle bitter monitions in the cup^ 
of taeir rc)oicinj};s. 

Gentlemen, tlie cau^se before you is of the highest importance. 
It iivolv. s tiic discussion of a doctrine, in which we are all deeply- 
interested. Tne community looj^ to your decision with uncom- 
mon anxiety. They expect from you a verdict, confirming a 
principle of law, important to personal safety and freedom. — 
Tney consider you as a tribunal, interposing its protecting bar- 
riers against official oppression, however masked by legal formS| 
or disguised by judicial ceremonies. 

You, gentlemen, are constitutionally the judges, in criminal 
cases, both of law and of fact. This is the vital principle of our 
criminal code, and is acknowledged as the invigorating spirit of 
Ufe and liberty, in the common law of England. There was a 
time, however, in the liistory of English jurisprudence, whca 
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this principle was so shackled by the hand of power in state pro- 
secutions, as to be obstructed in ils operations and deprived of 
its beneficial effects. ^ timey when the crown could sinp:Ic out 
its victim, and interdict all exonerating^ testinjony from the ob- 
ject of its caprice or its vengeance. When judges, those digni- 
fied expounders of the law, those guardians of private rights and 
public safety, could warp the rules of evidence for the convenient 
suppression of truth, and • become the partizans, or rather the 
tools of those who created them. There wah a time^ when coun- 
sel shrunk from their duty, hesitated in supporting with manly 
independence the cause of the oppressed, aiid tamely submitted 
to be brow-beaten by a timt -serving court. Yes, gentlemen, 
there was a time too, when juries became accomplices in this 
scheme of oppression ; forgot the duties of their high station ; 
yielded up their rights to gratify the tyrannical vjews of the 
crown, and sun^endered their judgments to the dictatorial opi- 
nions of an obedient and courtly judge. A period suth as this 
could not long continue : the nation arose, mighty hi its justice ; 
the offended laws were vindicated, and the revolution in England 
restored^-to jurors their invaluable rights — to Englishmen, the 
grand bulwark of their personal liberty. 

• God forbid, that these remarks should be applicable to our owr> 
government, or characterize its tribunals : wisdom, however, may 
be learned from the history of other nations, and caution, from a 
knowledge of the rocks, on which they have been wrecked.— r 
State firosecutions peculiarly demand your jealous vigilance : in 
those^ of all others, the jury should be acquainted with every 
feature and complection of the offence. They should feel the 
awml responsibility of their situation. While careful to preserve 
the operations of the law inviolate ^ while prompt to punish any 
trespass against the authority or dignity of their government ; 
they should be ea^'le-eyed hi their judgment, lest by the duplicity 
of a feeble, but oppressive executive, they might be refused a 
knowledge of the whole truth, and be made the passive instru- 
Hieflts of successful persecution. 

, A jury completely on their guard against the machinations 
of power or party, unbiassed in their judgments, invincible in 
their integrity, will always remain the dignified supporters of 
public justice, the firm palladium of private safety. In vain may 
a pusillanimous executive seek to cast the opprobium of its un- 
worthy or ill advised projects, on the head of an unofiending in- 
^vidual. In vain may it attempt, under the specious semblance 
of justice, to appease the injured laws and insulted dignity of its 
icbuntry, by immolating the innocent as a peace ofi'ering. In 
vain may governmental judges pronounce venal decrees in our 
forums. You, gentlemen, rise up, inflexible in right, omnipotent 
in justice, to protect the innocent, to shelter the persecuted, and 
to check the aggressions of unpvmcipled authority. 
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Jn this coontrff gentlemen, we have nothing? to few from tte 

•pen exercise of lawless power, or the conspicuous tyranny rf 

official oi^ression: these evils woiiW be too mapifcst to pa8» 

xinnoticed, and would only be noticed to be avoided or destroyed^ 

The genius of our revolution does not slumber in oblivion. That 

ipiiit, which once inspired us with the intrepid resolution of as* 

serting our rights, must render us firm in maintaining theni t 

must ever animate us to prostrate the public invader of our iib- 

erties ; and to hurl down vengeance on him, who should seek to 

erect a tyranny in our country. No, gentlemen, open violence w 

not to be dreaded ; ir is that insidious power, which shall assaH 

pprsonal freedom under the dissembling garb of constitutioni^ 

::* duty : which shall insinuate itself into our courts, and veil its ne- 

J feiious designs in the forms of legal proceedings : which shall 

U enter, with sacrilej^ious craft, into the hallowed temple of justiccj 

• ' and make the testimonial rules of law subservient to its purpo* 

1^ set. Yes, gentlemen, tiiat power, which thus moves in clouds 

^ and darkness and approaches us, disguised in the sacred mantle 

of truth and justice, is alone to be apprehended ; to be watched 

with the most unceasing vigilance. That implicit confidence^ 

which we are accustomed to place in the men appcnnted to pre* 

; aide over our safety ; that veneration, with which we are accus- 

' i tomed to regard the msiitutes and laws of our country, as all po* 

>i* tent to protect, may strangely operate against our rights and ouf 

;T* * interests. Lulled by an honest, though incautious security, ju^ 

rors may be found sleeping on the post of danger, when the in- 

* ,, sidious enemy shall lay in ambush ; and victim on victim may 

* ascribe their destruction, to the inactivity of those in whom they 

f^ , confided for protection. 

J^'^ Gentlemen ; I repeat to you, and I repegt it with confidence^ 

-jt' that you have a constitutional If gal right to judge qf tht lew Ofid 

^ *,/ the fact in criminal cases ; and before I conclude the defence in 

^ ^ .. this cause, I trust I shall convince you, that it is a rig^t JU «nrf 

im/iortant to be exercised on this occasion, 

-} However satisfactory, gentlemen, the general reascming may 

i appear on this question, yet 1 wish not to quit the argument^ 

whilst I am able to remove any possible doubt, by a reference ta 

V. cases of acknowledged authority. In a cause of less moment, I 

should apologise for this trespass on your attention ; but in a 

V, * cause of such general concern, and so peculiarly eventfbl to my 

^ . client, I confide ftilly in your patience, while I indulge in addi- 

-^ tional references to our law books ; or perhaps repeat and extend 

the ideas already suggested by my associated iriend. 

t^ Gentlemen, I wish the justness and legality of the principk 

Wr^ }" to be fixed in your minds, immutable as the verdict you are about 

jgi, ^ to render. I do not pretend to conceal from you, that on the ap* 

,,,, ;^ ^ plication of tliis principle, the acquittal of col. Smith is to de« 

t v^' ' P^^ » ^^ ^^ your excUmve judgment of the law, wiiich arisea 
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«K1m &ct9 existbg in this case^ he solely reposes "tia h<^8 and 
confidence. 

i The first authonty which I shdl read, is contained in the 
o^e of the dean of St. Asaph, in the report of Stockdak's trialj 
^age 124. The dean of St. Asaph had been indicted fiw a libel, 
ukI on the tiial the jury were charged, that they were bound to 
(QBvtct, on proof of the publication, and of the meaning imputed 
tQ it by the innuendoes on record, however innocent or meritorious 
they might consider the mattjsr published. Upon this charge 
the defendant was convicted. A motion is made for a new trial ; 
in wliich motion the rights of jurors are considered and vindi- 
cated by the splendid talents of Mr. Erskine ; in oppositicxi ttf 
whom an advocate, equally eminent at the English bar, appears 
KS the <x>unsel for the crown. To the admissions of that crowtf 
Iswyer, I would direct your attention. I shall also take the liberty 
of reading to you the observations of the present lord chancellor 
if England ; since, however unsuccessfiil at the moment, his ar« 
gument finally triumphed : and the British parliament, by a de-* 
itarotopy law, asserted the right of a jury to judge and decide on 
tibe wtwile matter. ^ Looking back,*' says he, " upon the antitnf 
*( constitution, and examimng with pdnfiil reseatx:h the originai ' 

* jurisdicUon' of the country, I am utterly at a loss to imagine^ 
** froni what sources these novel limitations of the rights of juried 

* are derived — even the bar is not yet trained to the discipline 
« of them. My learned friend, Mr. Bearcroft* solemnly abjures 

* them. He regrets to-day what he avowed at the trial, and 
^ is even jealous of the imputation of having meant less than 
*- he ^^>resaes ; for, when speaking this morning of the right of 
" the jury to judge of the whole charge, your lordship corrected / 
" bis expression, by telling him he meant the flower not the 

* righi^ he caught instantly at your words ; disavowed your ex- 
^ plan$idon, and with a consistency which does him honour, de- 
^ elared his adherence to his original admission in its full and 
<* obvious extent." 

V** I did not meaih'* said he, ^ merely to acknowledge that the 
^'jury have the flower^ for their flovter no body ever doubt edy and 
<f if A judge wtM fo teli them they had it noty they would only have 
<•. to laugh at him and comyince him ofkia error ^ by finding a gene^ 
^ ral verdict y w/nch must be recftrded, I meant therefore to consi* 
^^ der it aa a rights an important fltirvHege^ and qf great value to 
« the constitution** How honourable indeed to Mr. Bearcroft 
Has this language ; the zeal of the prosecutor is lost in his honest 
attachment to the laws and constitudon of his country. 

« Agidn— the writers on the principles of the common law all 
ppite in the same doctrine. Jusdce Blacks^me, in hb celebrated 
Commentaries, speaking of the nature of trials by jury, thus ex* 
presses himself: " But it holds much stronger in criminal cases ; 
^-.sifiGe in times of difficulty and dan^, more is to be^appre- 
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^ hendtd from the violence and parUaUty of judges, appointedljf^ 
<< the crowo, iii suits between the king and the subject, t) an w^ 
'^ disputes between one individual and another, to settle the 
^ boundaries of private property. Our laws have therefore wisey 
** placed this strong and two-fold barrier of a presentment and 
« trial by jury, between the liberties of the people and the pre-* . 
** rogatives of the crown. Without this barrier, justices of oyer 
*' and terminer, naroed by the crown, as in France or in Turkey^ 
^ might imprison, dispatch or exile any man, who was obnoxious 
" to government, by an instant declaration jlhat such was their 
« will and pleasure : So that the liberties of England cannot but 
<^ subsist, sa long as this palladium remams sacred and inviolate^ 
^ not only from all o[)en attacks, which none will he so haidy aft 
" to make, but also from all secret machinations, wjiich maj sap 
** and undermine it." 

I shall not detain you, gentlemen, by reading any more cases 
in support of this part of the subject ; but I cannot leave this. 
passage from Blackstone without bestowing on it a few remarks.^ 
The learned judge grounds his high estimation of trial by jury,r 
on its great security against the courtly disposition of the bench. 
The judges beinfg nominated by government, selected perhaps lor 
an office, to wiuch their talents and acquirements aflbrded them 
no claim ; placed there only in conformity to a system of &ivour- 
itism and party promotion ; he apprehends that their gratitude 
w<9uld be in proportion to their own demeiiis. and they, would be^ 
come obsequious tools of the power tiiat clothes them with uu- 
thority. The grand barrier agahist the oppression of the crown, 
exercised through. these convenient organs, is the trial, says he^ 
by jury. 

Let it then, I beseech you; gentlemen, be preserved inviolate 
while in your keeping ; for in this country it is susceptible of the 
same abuses. Protect k against all secret machinations, whick 
may ^' sap and undermine it ;" make a noble stand in this mo- 
montous cause ; where, for the first time, an American jury ift 
attempted to be made the instiiiment of executive persecution i 
Frown on the man, who shall have tlie hardil)ood to assail thi& 
^ palladium of American liberty," and render a verdict that shall 
confer honour on yourselves — serve as an admonition to future 
administrations, and afford to juroi^ a bright example, worthy^ 
their applause and imitation. 

Gentlemen, I have thus, I hope, established my first position^ 
to your entire satis^ction ; and in a manner not to be moved, I 
trust, by the great talents and ingenuity opposed to us. I have 
still, however, to discuss your further rights as connected with this 
part of the cause ; and to show you on what ground yo^r judg- 
jnents are to be exercised and your verdict given. 

You .are to render your verdict according to evidence — But 
>rhat is evidence I It must be that proof of guilt, which shall sau&» 
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•f ^our judgments. Are yoii concluded merely by the oaths of 
^tn^sses produced before you ? If so, innocence may become 
the prey of falsehood and perjury ! Are you limited to conclu* 
dons drawn from mere testimony admitted by the court? If so, 
half of your value is lost — ^You are no longer a barrier between 
the arbitrary mandates of a court and the liberty of the citizen. 
No gentlemen, there is one species of testimony, which no exe^ 
cutjve can interdict, no rule of law suppress. Testimony, resting 
in your own knowledge ; collected from facts of public notoriety, 
and acquired from the official documents of our own government ; 
which, like the pages of history are ever to be consulted as evi- 
dence of potitical occuj»rence8. Authorities have already been 
aXdd in support of tins doctrine : I shall not multiply them, but 
will refer you to one, as a -practical illustration of the principle in 
a case very panJleUo the present. 

You have all doubtless heard of the impeachment of Warren 
Hastings : a trial managed by men of the first rank and abilities^ 
and which provoked the most sublime display of accusing elo- 
quence, ever recorded in the annals of history.. It was an accu^ 
sation preferred by the commons of Great Britain, and the trial 
was conducted under their* immediate auspices. The passions 
of the community were inUsted, and torrents of abuse daily pourr 
td forth in the public prints, against this insulated individual.— 
Whilst they ^e^caggerated his faults, they teemed with tlie plaiir 
dits of ids accusers. At this time a pamphlet appeartid, entitled 
<* A View of the principal Charges against Warren Hastings," 
intending to neutralize popular feeling, and to restore public jus- 
lice to its even and impartial course. Many of the remarks 
cditained in tl^e work, J hough essential to its object and intentions, 
reflected pointedly on the proceedings of the house of commons. 
It gave ^ history of tue cause and manner of instituting the im- 
peachment- The commons felt their dignity insulted by the 
publication ; and in compliance with their orders, the attomeyr 
general filed an information for a libel against Mr. StQckdale, the 
bookseller. This, gentlemen, is a brief sketch 4>f the natw^e of 
the prosecution against Mr. Stockdale, and will enable ym better 
to comprehend its application to the present case. On the trial, 
the publication was admitted, and no testimony was offered in 
court, in favour of the defendant : but Mr. Erskine was his de- 
fender, and no man ever better luiderstood the province of a jury. 
He vindicates his client, on the ground of " remissness of the com- 
* mons, who were the firoaecutora (^the information^* in permit- 
ting the charges against Mr. iIasting-3 to become the topic of 
newspaper disquisition. " Had the commons, therefore,** says 
he, " by their high, necessary, and legal privileges, have kept 
*' the public aloof from all canvass of their proceedings, by an 
^ early punishment of printers, wiio, without reserve or secrecy, 
^ spnt out the charges into the world from a thousand presses in 
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** every form of pubfica^on ; they wonld have stood upon grt^nd 
« toKlay, from whence no argument of policy or Justice could 
« hare removed them.** These assertions "Were not verified by 
any testimony produced in court, but the jury are told, and le- 
gally told, " tliey have tlie right to take judicial notice of these 
** matters, without the proof of them by witnesses ; for jurors 
** may not only without evidence found their verdicts on facts 
•< that are notoiious, but upon what they knew privately them- 
** selves, after revealing it upon oath to one another." Let it not 
be replied, that this was the argument of counsel, for it received 
the tacit acqidesence of the judge. Lord Kenyon : than whom a 
more strict adherer to technical rules, never presided in a court 
of common law. The jury, faithful to the discharge of thdlr 
duty, inquire into the motives of Mr. Stockdale, and they are 
found honourable — They scrutinize the conduct of his accusers- 
it is considered unjustifiable and unworthy — ^they refuse to pro- 
stitute their judgment to the purposes of persecution — ^they found 
their opinions on facts of public notoriety, and they render a ver^ 
diet of not gtdlty, " 

Genflemen, we offered to prove in this cause^ by the message 
of the president, that Spain had commenced war against tbe 
United States. The testimony was rejected by the court. This 
rejection, however, occasioned me no alarm, for I could not 
f)clieve that yoti were so ignorant of the political situation of your 
tountry^ at the time mentioned in the indictment, as not to be 
already possessed of this ground of our defence. We would, 
notwithstanding, have preferred, that this article of evidence 
should have been submitted, as we were desirous it should re- 
ceive the most scrupulous examination. Indeed, you must have' 
remarked through the whole course of this trial, our solicitude to 
offer every circumstance, however minute, that was in any wise 
ix>nnected with the transaction. We wished to conceal nothing— 
to disguise nothing : we early abjured all mystery, and sought 
only to expose to you the naked tnith. ' , ' 

' I cannot dismiss the trial of Stockdale, without comparing it 
with the one now before you, and directing your attention to 
the prominent features of each. The Commons of Great 
Britain, one of the branches of its government, by their remiss- 
Tiess occasion the offence charged against Mr. Stockdale, and 
they order his prosecution. The president of the United States 
countenanced, or at least connived at general Miranda's expedi- 
tion, and caused tjie offence to be perpetrated, and he — even HE, 
orders this prosecution ! A parallel not less true than disgraceful. 
Continue it, I beseech you unto the end. Be you, likewise re- 
solved and undaunted in your duty, and the world shall read in 
your verdict another eulogy on that inestimable privilege, trial 
by jury. I shall trouble you Vith one more authority connected 
with this branch of the argument. I Trial per pab 532, « Tiic 
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ff jary may give a verdict without testimony or aj^inst testltno- 
f* mony, when they themselves have cognizance of the fact/' 
. Gentlemen, I have yet one more proposition to maintain, be- 
fore I consider the law and the fact in this cause ; and it is a 
proposition nearly allied to a correct view of your duty, and 
your powers. From the mode pursued by the ^strict attorney 
in conducting this trial, I am authorised to think he will endea- 
vor to confine you to the mere allegations in the indictment, and 
to persuade you, that you are to deliberate and decide on those 
fects only, which are formally stated on the record. Here again 
we s.iall be at issue. There is no such limitation to your in- 
quiries ; if there was, y6u would no longer be judges of the 
criminality of actions. I shall not trespass upon your lime any 
feirther in this part of the cause, excepting only to read this prin- 
ciple accurately stated. " When a bill of indictment is found, 
f* ar an information filed, charging any crime or misdemeanor 
^ known to the law of England, and the party accused puts him- 
<* self upon the country, by pleading the general issue, not 
" guilty, the jury are generally charged with his deliverance 
^ from that crime^ and sfiecially from the fact or facts, in the 
*« commission of which, the indictment or information charges 
^ the crime to consist." In illustration of this principle, I men- 
tion the instance of miti'der, by killing another in a duelr-notbing; 
can be clearer than that, according to the decisions of our law 
.books, any man who kills another in a duel is guilty of murder ; 
yet instances are rare indeed where conviclion has followed the 
offence. The, facts charged may be proved ; but jurors invaria- 
bly examine into all the circumstances, judge of the crime at 
large, and, unless unfair practices have been used, acquit the 
accused or mitigate the offence into a species of homicide not 
capital— that of manslaughter. I beg I may not be considered as 
the advocate of the duellist. The manners and customs of the 
age cannot be admitted as an apology for an offence so dangerous 
to society, so obnoxious to morality and religion, and oftentimes 
so fatal to the welfare and happiness of families. I merely give 
you the law and the practice on this subject, as apt illustrations 
of the powers belonging to juries. I finish then with remarking, 
that your verdict is not to be a mere answer to the charges stated 
in the indictment : even if these charges are proved, you are still 
to determine whether, under all the circumstances of the case, 
they constitute crime. 

I believe, gentlemen, we are now prepared to enter into the 
testimony arising out of this cause ; having, I trust, fully pos- 
sessed you of the general principles of laAv which invest you with 
your powers. Before I finish my remarks you will perceive, that 
the applications of these principles embracte the merits of the 
present prostcution. I shall now state two general questions for 
your deliberation, when considering the facts legally before you, 
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and the law arising on them. Fifst— -whether the facts chait:«4 
In the indictment have been proved—and secondly, if proved^ 
whether the defendant has comndtted a crime against the 
atatute. 

Before I proceed, allow me to remind you that colonel Smith 
is indicted under a particular statute, and that the evidence must 
bring the offence expressly within the act, otherwise the indict*^ 
inent is unsupported. The counsel for the prosecution have al- 
ready occasionally indulged in remarks, tending to evince that 
the character of this expedition was piratical—'^ for even ad- 
** mitting," say they^ « that war existed between Spain antl the 
^ United States, no citizen could carry on a military enterprise, 
^ unless regularly commissioned." This to^^c of declamadon 
will probably be repeated to you. I call it declamation, for it if 
inapplicable to the issue. Your inquiries are limited to the 5th 
AecUon'of the act, which has already been read ; your field of 
deliberation is there clearly marked out and defined ; nor are you 
permitted to wander beyond its pi^ecincts, for the purposes of con* 
vicdon. I must also remind you, that this is a penal statute, and . 
is to be strictly construed; and that the defendant must be brought 
within its very letter. The rule accurately stated declares, " that 
^^ penal statutes are to be taken strictly against the defendant, 
** but are largely and liberally to be expounded in his favour."—- 
This piinciple of construcdon is found in all our law books, and 
is considered as one of the axioms of our law. It is illustrated by 
many cases in our books of reports: thus in 1 Leach, 133, a 
n^n was indicted for stealing a cow, in direct violadon of a sta-"* 
lute, which made the offence a felony. Fortunately, however,- 
for the culprit, it turned out that the animal had never had a calf^ 
and that circumstance being necessary to constitute it a cow, it 
was merely what farmers call a heifer. The court declared that 
the prisoner was not within the letter of the statute. 

To prevent the application of tlie strict rule of constructicMi on 
this statute, much has }^etn said about its being a declaratory act 
Admitting this for the sake of argument, yet a declaratory law, 
imposing a penalty, is to be construed equally strict with aiiy 
other peJial statute, "Ay reason qfihefienaUy.*' If the statute is 
meroly declaratory, the party could have been indicted at com* 
mon law, of wliich the statute would have been produced as evi- 
dence—the punishment in such case would have been discrcdon- 
sry, and not the statute punishment. But when the public 
prosecutor seeks to enforce the penalty inflicted by the statute, 
every nile of construction applicable to the ordinary case of a pe- 
nal statute, is rigidly to be adopted. Waving, however, all fur- 
ther discussion of these principles, let us attend to the indict- 
ment and ific evidepce given in its support. / 

The first counts in the indictment are for beginning and setting 
on foot a military enterprise : sufficient woukl it be lor roe lafib» 
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that tai> evid^Ke has beoi oflfep^ to shew clearly who first 
began or set on loot this enterprise— -for on this point not a sha* 
4ow of doubt must be suffered to rest— -the origin of the plan 
must be incontestibly fixed on colonel Smith, before he can be 
convicted on these chargesin the indictment. 1 Leach, 13, Rich-" 
ardson's case. Two men are indicted for an offence, the proof 
is satisfactory that one of the two is guilty, but the jury cannot 
distinguish which— they must acquit them both. 

Was this enterprise begun, or set on foot, by the part which 
colonel Smith took in it, after general Miranda returned fronv 
Washipgton ? No— its origin was of a much earlier date : it had 
been long before conceived by general Miranda : it was the pii- 
xnary object of his visit to the United States, and his intentions 
were fiilly imparted to our government. He goes to Washing-* 
ton ; his reception there is by no means calculated either to chill 
ids hopes or damp his ardour; on the contrary, it encourages hin» 
%> commence forthwith his plan of operadons. Then, 'and there, 
ai the city of Washington^ by Miranda and his accessaries, may 
Ibe enterprise be fairly considered as begun and set on foot in the 
United States— so much for this charge. The next in course is, 
for providing and preparing the meaiis. The means specified in 
the indictment are thirty men, and three hundred dollars. The 
xnoney here mendoncd was the pay or wages of the men ; so that 
in fact the men and money are connected, constitute the same 
overt act, and resolve into one point of testimony. Let it be re- 
membered, that there is no evidence showing any agency on the- 
part of colonel Smith in procuring the arms or ammunition.— 
>JJone proving any connection between him and the persons who 
piuxiJiased tliose arms. The acts of captain Lewis, Mr. Arm* 
strong, 3VIr. O^den and others, have all, by permission of the 
couit, -been detailed to you ; but I feel too great security in your 
discernment and discrimination, to fear that such irrelevant tes- 
dmimy can distract your attefttion, or confound itself with the 
single charge contained in the indictment, that oi firaviding men 
and money — for we are brought here to answer simply and ex- 
clusively to that charge. Mr. Fink is the only witness produced 
in its support, and he comes in too " questionable a shafie^^ to de- 
serve your endre credit. I assert with confidence, that colonel 
Smith was never guilty of ilie folly and the falsehood imputed to 
him by this witness. If you observed the countenance of my 
client at the time this man was delivering his testimony, you 
could not fail to read in it the smile of contempt, at his ridiculous 
absurdities. Among other tilings. Fink states that he was era- 
ployed by colonel Smith to enlbt men to serve as soldiei^S: — ^that 
he actually did enlist them, and that some of them were to be 
sent to Washington^ On probing this part of the transacdon, it ap- 
pears. that the agreement made with these men, amounts to any 
thing but an enlistment. It is a special agreement reduced t« 
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writing and signed by twenty-^wo persons, acknowledging tbe it^ 
ceipt of fifteen dollars fifty cents each, for one month's hire, and 
stipulating, that unless they comply with theif engagement t&e 
moucy is to be returned. This writing speaks for itself,. and 
evinces the inaccuracy of Mr. Fink's statement. I challoige 
the gentlemen opposed to me to point out in this agreement, any 
enlistment of men for a military ex/zediiion. Is the engagement 
absolute in terras, or is it indefinite ; depending on the continu-» 
ance and conclusion of the enterprise ? Does it imply tlie right 
of enforcing attendance ? That rij^ht, so essential and peculLir to 
a military enlistment? that right, which forms a prcmiintnt 
characteristic in a contract of this nature, in contmdistinction to 
one of a common civil nature ? No gentlemen ; tbe performance 
of the engagement is left wholly at the option of one of the ccfn* 
tracting parlies ; the bargain can be dissolved at any time on re-* 
funding the money advanced. 

. Again— supposing tlds agreement susceptible of tbe construe* 
tion given to it by the prosecution, siill another question arises 5 
did tie men sail under this contract ? For it is necessary you 
sliould be satisfied that the means were actually used and em* 
ployed. An agreement to prepare means cannot be in itself 
the preparation of the means. The agreement must be fiilfilled> 
and in compliance with its stipulations, the n>eans must acconi'^ 
pany the expedition. The testimony answers tlus question, di-« 
rectly in the negative. The men thus hired, go on hosad the 
Leander, become dissatisfied with their situation, and return on 
shore. Rather a mutinous conduct for soldiers ! Some of theaciy 
and some too wlio have been examined as witnesses, retain the 
money advanced to them on the agreement, but absolutely refuse 
a compliance with its terms ; otiiers form a new agreement with 
Mr. Burning, under which they finally sail in the Leander. Am 
1 iK)t warranted then in saying, that this part of the testitnohy is 
inconclusive, and does not establish the offence charged in the 
indictment ? 

Conceding, however, the proof to be satisfactory, that colonei 
Smith did provide and prepare the means for a military expedi* 
tion, or enterprise; another questicoi occurs— was it a military 
expedition to be carried on from the United States ? For, on this 
point, the language of the statute is too plain, to permit a mistake 
in its interpretation. The expedition must be set on foot wkhin 
the United State9<^-^xh& means must be prepared within their juris- 
diction, and it must be carried on ^^from thence, '^ These are 
the requisites enacted by the statute, as constimung the alleged 
crime, and unless the evidence fixes each of them clearly upon 
col. Smith, he is no offender against tbe form of the act. 

It is not pretended that col. Smith provided any means for a 
military expedition, excepting the men engaged by Fink. He 
had no agency in procuring the arms, ammumtioiiy and other 
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WsrKke cquiptnetita, which have been stated by the witnesses. In 
applying) therefore, the statute to his case, it is only to be con- 
akiered. as aff^ted by the means charged to have been furnished 
by him. The question, then, may be fairly put, were these 
means furnisiied to a military expedition, to be carried on ex- 
pressly from the United States ? I need only recur to the testi- 
mony of Rose, (one of the men said to be enlisted) for a satisfac- 
tory answer ; his evidence, tojj:ether with the written agreement, 
allo^v little room for doubt on this part of the cause. 

On arriving at St. Doming, the men had an option to quit the 
enterprise and return ; new arrangements were there to be made,. 
and such terras and stipulations as are customary in military ser- 
vice, were there ^ for the first time, to be entered into, by the equal 
free agency of all parties. Can it, therefore, with correctness be 
sdleded, • that the men procured by col. Smith, constituted the 
means of a military expedition, to be carried on from Jstew^ Yorky 
against the Caraccas ? The port of St. Domingo was the imme- 
diate -destination of the Leander, and from thence she expected to 
jMX)ceedon the ultimate object of her voyage. Every agreement 
made with Mr. Fink, in New- York, ceased to operate in St. Do- 
min-^ : the men were there at full liberty either to engage in the 
enterprise, and involve themselves in the destinies of gen. Miran- 
da, or to return to their naUve country, free of expense. State 
this part of the transaction in plain language, and to what does 
it amount ? Col. Smith engages twenty-two men, for thirty-one 
days^ for the purpose of going to St. Domingo : dn arriving at 
that p!ace, they choose to extend their voyage, and enter into an 
agreement with other persons for that purpose— -surely the men 
formed no part of a military expedition on leaving New-York ; 
they engaged in it at St. Domingo, after their engagements with 
col. Smith had expired. 

- Again— this statute is to be strictly construed ; the expedition 
is to proceed directly from the United States ; to be carried on 
from thence. It is proved, by the testimony of Rose, that on leav- 
ing New-York, they were not prepared to carry on a military ex- 
pedition. It was indispensably necessary to stop at St. Domin- 
go, before they could proceed against the Caraccas. They were 
not driven to St. Domingo by chance or misfortune ; they pro- 
ceeded thither for the purpose of military equipment, and on gen. 
Miranda's preparations and arrangements at that place, depended 
the prosecution of the enterprise. He there accomplishes the 
contemplated object, and procures the necessary aid— his enter- 
prise, there, for the first time, assumes a military character ; and 
from thence only cart the expedition be said to be carried on. 

To illustrate this part of the argument, I ask you to read the 
statute, omitting the term " from thence ;'* its pi-ovisions would 
then be general, and col. Smith might come within its construc- 
tion. The offence would, in that case, consist in beginnings or 
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nming on foot^ or preparing the mraii^for a rmliUtry expeeUHo^t^ 
be carried on against the territory or domains of any foreign f rince 
or state, with whom the United State* were at peace ; and k would- 
be immatenal, whether or not, the expedition proceeded imme- 
diately from the United States. Such, however, is not the lan- 
guage of the statute. This section of the act was not framed to 
prevent acts of violence abroad, but to protect neutrality at home. 
It was not designed to punish American citizens for enlisting un- 
der the banners, and mingling in the contests ol' foi*eign nations,, 
for other pails of the act provide for such cases ; it was merely 
intended to prevent expeditions from being fitted out,, and pro-- 
ceediiig directly from this country. The words ^ from thitict ^* 
therefore, constitute the very essence of the ciime for which col* 
Smith is to dnswer, and were inserted by congress to define pre-- 
eisely the limits of the offence, created by this section of the act.^ 
I close this part of ©ur deftnce, by insistinjv- and in a cause like 
the present, where the strictest proof ougi-t to be demanded, I 
am right \\\ inshjling, thai the charges in the iucictment have not 
been supported by the testimony. 

But, L:entlemen, tl.is prosecution^ demands a more extensive 
ran^e of inquiry. Do iiot imagine tl at my client seeks Ids ac» 
quittal on the defective nature of the proofs, or on any nice conv 
titruction of the statute. He demands a verdict on grounds more 
elevated and di:,nificd; on principles, that shall satisfy tlie recti* 
tude of his feelings, and the jealousy of his honour. He expxrcts 
not a niei*e negative justification, barely screening him ircmpun* 
ishment ; but an honourul>Ie vindication, that shall exonerate him 
even from the suspicion of having wantonly infringeo the laws of 
his country ; and shall evince, that tlie punishment of removal 
from office, so prematurely inflicted upon him, was as unmerited 
as it was uncandid and precipitate. 

I now proceed to the second branch of my argument ; whether, 
admitang col. Smith's agency in fitting out the expedition* he hag 
committed an offence against the statute ? A- satisfactory reply 
involves a discussion of the constitutional question, which has al- 
ready presented itself, under different aspects to the consideration 
of the court : but wliatever may have been its determination, it 
is not to overrule your judgments. On the contrary, 1 claim the 
exercise of your own opinions, founded on your own deliberations, 
and resulting from your own reflections and discernment, even 
should they contravene the opinion of the court. The constitu- 
tion is open to general perusal, nor does it require the sagacity of 
a judge, to discover its sound construction. 

Gentlemen, rannot war exist between the United States and a 
foreign nation, without a declaration of war by congress ? The 
arguments on this question are nearly exhausted by the repeated 
discussions it has undergone in your presence. " Cojigress," says 
the constitution, « shall have power to declare war." Granted.^ 
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K" the nation is at peace, congress can alone change its pacific 
posture into a state of war. To tliem, in sHch case, belongs the 
exclusive right of deliberating and deciding on a measure, so im- 
portant to our national interest and welfare. An offensive war, 
or a war originated by the United States, must be declared by- 
confess ; but a defensive war, a war commenced against us by 
a ftwreign power, leaves o room for deliberation ; there is no eJec- 
tk>n to be made ; the nation is no longer at peace, it \s forced into 
a war, and the departments of its government are compelled to 
execute the constitutional dudes respectively belonging to tl.ien;^, 
Mid ificideiit to a state .of war. 

How absurd is the contrary doctrine. Does it require the con- 
current act of two nations to produce between them a state of 
war i Spain makes war on the United States ; docs she retard 
hostilities until the legislature of her opponent exercises (what in 
this cause has been urged) her constitutional prerogative ? Is 
war, then, a mere matter of compact and agreement between 
two nations, requiring the assent of each, !>efore it can go into 
operation I Preposterous idea ! Believe me, gentlemen, tliis 
knight-errantry among nations, if it ever did exist, ha§ Ipng since 
disap|>eared. They observe not the ceremcmious courtesy of the 
knights of yore, who never entered the list but by sound of signal 
trumpet, nor engaged in combat until they had mutually exchang- 
ed defiance, and placed themselves upon their guard. But to pro- 
ceed : are the ai-mies of our invaders to march into our territory, 
to carry sword and desolation into our peaceful dwellings ; and 
shall our executive, whose duty it is to direct the public force for 
the protection of liis country, shall he look .on the scene of devas- 
tation with pliilosophic calmness, because war is not declared ? 
Can the constitution be charged withitlijls extreme folly ? It can^ 
not .be. A state of war between two nations must be consumma- 
ted by the acts of one, and when hostilities are commenced against 
the United States, of which U is the duty of the president, in the 
first instance, to judge, lus cpnstitutional military powers are ihe 
same as if congress had declai'ed war : he may direct the public 
fierce, he may aut.iocise private enterprises ; in providing for the 
public safety, be may confine himself to repelling attacks^ or he 
niay carry the war into the enemy's encan^ipment seek out the 
most vulnerable part, and there direct liis blow. Such may be his 
conduct, when the exigency of the case requires prompt and effec- 
tive measures. But the injury may b^ of such a nature as only 
to require a resistance, strictly defentave ; and the president rr^ay, 
and in most cases, acting prudently, would wait tor the sense of 
congress, before he directs offensive hostilities. In either case, 
however, he acts from his own judgment, and on his own respon- 
ability. It is made nis duty to submit the facts and the conse- 
quent proceedings to the consideration of congress as soon as 
•convened. They have the power to correct his errors, if he has 
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acted unwisely ; to punish his misconduct, if he has acted coir-' 
niptly. They can arrest the progress of war, by authorising ne* 
gociations, or extend it by providing more effective means for its 
prosecution. Thtir superintending autlwrity is the nation's 
safeguard, and is the only constitutional pheck against a wanton 
abuse of the power reposed in the executive department ; a power, 
I readily admit, fit only to be exercised in cases of emergency 
and danger ; but of the existence of such cases, I repeat, the 
pre^dent must first judge ; and while on his own responsibility, 
he is thus discharging a constitutional tunaion, the citizen who 
acts under his directions, cannot be considered as a public ofi^en-^ 
der. 

The counsel for the prosecution are constrained to admit, that 
the president nuiy repel aggressions ; but they insist, that he can* 
not pursue active enterprise. Can there be any force in this dis- 
tinction? The argument stands thus*— our public lorce under 
the direction of the president, may, in self-^eftnce, destroy the 
life, but may not restrain the liberty or seize the property ol an 
enemy ; as if life was less valuable than liberty or property. The 
argument must go still further ; on our side, life, liberty, proper^ 
ty, and every thing is at stake ; on the side ot the enemy, com-» 
paratively nothing. They have only to watch a favourable occa- 
sion, invade our territory when we are unprepared tor resistance, 
and return laden with our spoils. There can be no pursuit, be^ 
cause that would exceed the limits of self-defence. There can 
be no retaliation, however flattering the prospect of success, be«* 
cause that would be offensive war. We must patiently forego 
advantages which the moment urges us to seize, which may 
never again present themselves, and meekly submit, until the en^ 
suing meeting of congress, to national degradation and dishonour. 

Gentlemen, you can never believe that war, commenced by 
one nation against another, does not produce an absolute and com- 
plete war between both ; nor that a foi-mal declaration on the 
> part of the defending nation, must first be made, before its execu* 
tive can prosecute acts of general hostility, or seize and enjoy all 
the advantages and acquisitions, incident to the rights of a belli- 
gerent power, I now ask, with confidence, who was first to de- 
cide, whether or not, Spain had commenced war ? To which 
department of our government did the right belong ? The an- 
swer must be, to that department which is charged vdth a know- 
ledge of our foreign relations ; to that department which holds 
communication with the extreme limits of the union, and to which 
the high trust is committed of guarding the safety oi" the whole. 
There can be but one opinion on this part of the subject The 
president of the United States also, is to suppress insurrections ; 
to repel invasions. Before he can do either, he must first deter*-, 
mine the fact of their existence — and is not invasion actual war ? 
On those constitutional questions, I behold conviction in all your 
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countenances, and any further discussiori on my part would be an 
useless claim of your patience. The ingenuity of my learned 
oppcmcnts, 1 am confident, cannot pervert your judgments ; nor 
can tiie weigjhty decisions, already delivered by the court, govern 
your opinions, or persuade you to violate self-evident principles. 
The president did officially declare, that Spain had made war on 
the United States. With what reason, with what justice then, 
can he support this prosecution, the gist of which is, that a peace 
subsisted between the two nations, and that it had been violated by 
coi. Smith ? U he can, this would t)e a mode of excusing presi- ^ 
dential errors, as singular as it is cruel and unjust. 

I have said the president qfficiallij declared the fact ; it was our 
desire to lay before you his communications to the last congress. 
The public prosecutor objected to this testimony, and the court 
(as we are bound to suppose, for the wisest reasons) sanctioned 
his objection. You also sought their production : this too was 
refused, and you are constrained to rely on your own knowledge 
of their contents. Fortunately for my client, they were promul- 
gated in every newspaper throughout the union ; the facts they 
contained caiiAot have escaped your recollection, and I need not, 
therefore, advert particularly to them. I feel no apprehension in 
appealing to your own knowledge of their purport, and leaving it 
with you to determine, whether the president did not, hi sub- 
stance, communicate that Spain had waged war against tlie Uni- 
ted States ? If not so, why were these public documents withheld 
from your consideration ? Why was the objection made, and 
tfie cburt compelled to pronounce, what it deemed a rule of evi- 
dence ? Remember, gentlemen — always remember, this prosecu- 
tion was instituted by order of the president ; and I need not add, 
he has cogent reasons for seeking the conviction of my client. Why 
else did his public prosecutor hesitate to submit the whole truth 
to yoiir inspection? W^hy refuse them to your solicitation? 
Were your minds too weak to comprehend and judge of them ; 
or were you not to be trusted with the truth ? Whatever may 
have been the motive, there was a boldness in this objection, in- 
sulting to your integrity and discernment. It was presumptuous 
to suppose, that thus blindfolded^ you would, by your verdict, 
consign to punishment, a meritorious citizen—^ soldier of our 
revolution. 

Before 1 proceed further .into the testimony, I will meet an ar- 
gument, which has frequently been brought forward in the pro- 
gress of this trial. It has been repeatedly urged that the presi- 
dent could not dispense with a statute of the United Statts, and 
therefore his declarations and conduct could in no wise justify the 
defendant. This argument is plausible, and an answer is the more 
requisite, since it seems to have fastened itself on the mind of the 
court. The argument, however, is barely plausible*. There is 
iW) offence against the statute, unless the enterprise or expedition 
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IS aj^inst a nation '" at fimce vdth the Urdtrd States :" and l&m 
qu,*stion always recurs, to which department of government does 
it h.'lon-':, to pronounce that a nation has commenced war on the 
United States ? If I am right in ascribing this power to the ex- 
ecutive department, and if the pi'esident did declare the fact, the 
provision in t!ie statute becomes, in respect to that nation, inap- 
plicable ; and the argument of our opponents is altogether fella^ 
cious. T'ms, there is a statute of the United States, punishing 
murder capitally ; deliberate homicide Is murder-*-but suppose an 
insurrection, and the president had declared its existence ; that 
in suop'-essinq: it, death should voluntarily be inflicted ; would 
any on2 seriously contend, that the president dispensed with the 
stAtutvj punishment, because, in determining the state of the na- 
tioa, he reniercd the act innocent, which otherwise would be 
hi^'ily criminal. 

1 mi ^ n here, perhaps, with safety rest this defence ; but to 
fulfil the wishes of my client, I must still further task my feeble 
talenis ; for he has instructed me to say, that his acquittal must 
be honourable ; that it must result from the most scrupulous ex- 
amination of every part of the cause ; the most levere inquiry 
int'j fiis motives ; or it will yield him but little satisfaction. Such 
is is earnest desire, and I feel rnyself bound by professional du- 
ty to comply with his injunctions. I shall, therefore, proceed to 
the investigation he so justly claims. 

T»iis cause, gentlemen, is doubly interesting, as it implicate«t 
the reputation of our executive government, and involves the first 
principles of criminal justice. The president of the United 
States, countenancing the offence for which colonel Smith \fas 
in Jictecl — fh' fircsid nt of the United States^ precipitately remov- 
in;^ colon j1 Smith from office, for the offence so committed—* 
th .• president of the United States ordering this prosecution ; 
and w;i It is still more singular, the president of the United 
States intrrdirting tlie attendance of witnesses, essential to the 
justification of the defendant. In vain do we seek, in judi- 
cial records, for a parallel to such conduct. Would to God I 
for the honour of our country, and its constituted authorities, 
that this prosecution had never been commenced — that it might 
pass unnoticed by the recording hand of history, nor form 
a disgraceful page in the annals of American jurisprudence ! Is 
there a man possessing that independence of thought, which is 
the prerogative of his natm^e, whose indignation has not been 
aroused on considering this prosecution ? Party spirit, gentle- 
men, that fiend, who can blind the sight, and warp the judg- 
ment — vvlio too often usurps the seat of justice, and defiles the 
sacred sanctuary of the law — who can create an idol, and do 
homage to its follies and its impositions, will not,^I am persuad- 
ed, influence your deliberations— I feel confident that yourviitue 
is not to be shak'^n, nor your honest independence undermined by 
I>olitical considerations — you ^will rise superior to such narrow, 
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trtlch selfish restraint^— -you will protect the hallowed abodes 6f 
justice, from pollution— you will demolish the idol, raiher than 
immolate at its shrine, the innocent object oi its delusions. 

That colonel Smith believed implicitly in tie president's ap- 
probation of the enterprise ; and that he aeteti Upon such convic- 
tion, are evident from the circumstances vt^hieh too^ place an- 
terior to the sailing of the Leander. The equipment public— 
the purchasing of arms public— the engagement of men by 
Mr. Fink jmblic^— every tiling transacted in open day light; 
no charge of secrecy— popular curiosity alive, and the actual 
destination of the Leander conjectured, for weeks before her de- 
parture. Sorely here is none of the caution and dissimulation, 
that should characterise the movements of a conscious ofi'ender 
against the laws. Whatever air of reserve might have hung over 
the undertaking, it evidently originated in laudable considera- 
^ons. At this time, the war-mest age of the president was deli- 
vered, and congress, at his request, deliberated on his communica- 
ti(His, with closed doors- — a system of secrecy was judged politic, 
and the president, in conformity to such policy, enjoined silence 
on general Miranda. The destination of the Leander, therefore, 
could not be openly proclaimed without a violation, on the part of 
Miranda, of an explicit engagement. This also explains the re- 
ply, of col. Smith to the letter of the collector. It was judged ne- 
cessary, from an unexpected, course of public affairs, that the ex- 
pedition should be disclaimed by our government. Representa- 
tions, it is s£ad, were made on the part of Spain, and to satisfy 
them in some measure, Mr. Gelston is directed to make an in- 
quiry into the affair-^-he addresses a letter to col. Smith, and the 
letter and reply are purely official — col. Smith did not feel him- 
self discharged from the honorary stipulations of Miranda — ever 
faithful to the integrity of his word, he would not betray state sc- 
orets. With the letter and the answer, he supposed the inquiry 
would have ceased ; he considered it as made merely for form sake, 
and that an official answer would enable the president to exculpate 
the officers of government, and to parry the representations of a di- 
plomatic agent. Little did he imagine that the president, with whom 
he had Ijved in former intimacy — whom, amid all the conflicts of 
party, and the adverse currents of popular opinion, he had " delight- 
" ed to honour" — little did he imagine that the president, how ever 
goaded on by the imperious demands of the ministers of foreign 
Badons, would have sacrificed his friend to an ignoble and time- 
serving policy — or through an unworthy timidity, would conceal 
his own errors, by faitliless and oppressive measures, against a de- 
fcjnceless individual. How much more generous would have been a 
public avowal on the part of the president ? W'ould any one have 
censured him for the spirited measures he had taken ? Did he 
require any justification but the insults and outrages which be him- 
self had pourtrayed as committed by Spain I Oh no— there would 
then have been a consistency between liis declai^ations and his con- 
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duct ; a sfniited frankness in the one, an independent {Mx^nqyti-^ 
tudc in the other, that would have ^ven dignity and decision to 
his character, and have reflected a beam of lustre on his adminis- 
tration. 

A^i^ain — colonel Smith was in the enjoyment of a lucrative and 
honourable office ; is it probable that he would voluntarily, and 
"without any consideration have risked its emoluments, by com- 
mitting an offence, which would have insured his removal ?— 
No, gentlemen, he has not wilfully and knowingly infracted the 
statute — Iiis mmd has perpetrated no crime, for he acted under 
the conviction, that his proceedings were legally sanctioned by 
the chief magistrate of the union. Was such conviction well 
FOUNDED ? Did the president of the United States and the se- 
cretary of state approve of and countenance tiiis expedition ? The 
man who can doubt it, after hearing this trial must be obstinate 
indeed in prejudice. He must exclude from his judgment the 
evidence of truth, and close his ears against its voice, though 
uttered by an angel tongue. General Miranda bnngs to this coun- 
try a letter explaining his whole plan, and detailing his object in 
visiting the United States. Ttiis letter is forwarded to the secre- 
tary of state— it precedes the arrival of general Miranda at 
Washington, and its receipt is acknowledged. The heads of 
departmiiUt then are acquainted— ^^t/ acquainted with general 
Miranda's projects and ins ultimate views— his wish to procure 
the support of government, or at least its countenance to indi\i- 
dual aid and supplies. General Miranda arrives at the city of ' 
Washington— is he there received as the outcast of society which 
he has been stiled by the opposite counsel ? Quite the reverse— 
hjs reception is highly flattering— official communications ensue 
between him and the government — his society is courted — his 
departure retarded by the pressing solicitations of the secretary 
of state— the topic of his discourse is the emancipation of his op- 
pressed countrymen — tlie theme is listened to with complacency 
—policy forbids government publicly to extend an aiding hand, 
but private or individual assistance, obtained and used with dis- 
cretion, is patronised and encouraged. Persons in whom he has 
reposed confidence, are named by him and they are judged to be 
ably selected for furthering his plans — among the number is col. 
Smith. Was Spain a friendly nation at this time ? If so, the 
conduct of the president, acquainted as he was with Miranda's 
plans, is uncommonly reprehenable. An act of hostility is pro- 
posed against Spain : the means of effecting it are to be procured 
in the United States, and the intention of preparing it here^ is 
known to the president. Unless he approved of the enterprise, 
his sense of public duty should have prevented any converse with 
a man, who meditated by neutral aid, to subvert the government 
of a friendly nation. If he did not approve, his vigilance should " 
have been unusually alert to discourage and suppress an expedi- 
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^fem »Q ixijujriot!ts to the integrity of our neutral character* Above 
«U, our principal sea-ports should not have been permitted as the 
places of preparation. In which ever light we regard this ques- 
tion, the honour of our chief magistrate apiiears deeply involved. 
If he was informed of the measures of Miranda— if he under- 
stood their nature and intentions— if he considered their encou- 
ragemer>t unauthorised by the wrongs of our country — if he still 
connived at their prosecutioi^-^associatecj with their contriver — 
permitted a revolutionary enterprise to be here organised, des- 
tiaed to bear tlie ravages pf war into the bosom of a friendly na- 
tion— -^A^ aujf credit to dejiart unmoleattd from our /iortf.-^L Ah con^ 
duct was in direct violation of that frajnkness and good faith that 
should chan^cterise the executive of a neutral nation. On the 
6dier hand, if he was informed of the measures of Miranda— if 
he believed them essential to our national interests— *if he accoixi- 
ingly countenanced them at the tinte,- and ytt has directed this ' 
prosecution— »his coiiduct assumes a tone of pusillanimous policy 
and selfish dupUcity, repugnant to every dictate of private honour 
— to every, sentiment of individual justice. He was infobmed 
OF THEM, gentlemen, and we are obliged to construe his de- 
portment in a naanner, least dishonourable to our national charac*- 
ter. Impatient, as Americans should be, of national reproach, 
we must maintain, that our government did not wantonly violate 
its neutral integrity : that when general Miranda enjoyed its 
confidence, when his enterprise and plans received its patronage 
sjnd protecdon, Spain was no longer at peace with the ULitcd 
States. Such, too mUst be your inferenccr or your verdict will 
stamp the American character with opprobium — -the name of 
our executive with official dishonour. The motives to this pro- 
secudon are personal ; the public have not the sameinterest in it— 
to him alone must the sUgma of it attach. 

I am aware, gentlemen, that hitherto I have asserted the know- 
ledge and approbation of the president and secretary of state, 
merely on tiie proof aflbrded us by the confessions of colonel 
Smith. These confessions were unexpected by our opponents ; 
they ventured too far in attemptiiig to make colonel Smith evi- ^ 
dence against himself; they were sensible of their eiTor when too 
late, and the disclosure was a just punishment for the inquisito- 
rial measures they had adopted. Happily you are thus pos- 
sessed of the very facts, which his prosecutors studied to sup- 
press — truth becomes triumphant by the very means used to stifle 
it,. and innocence atchieves its victory, through the incaudous 
eagerness of its prosecutors. The confessions of colonel Smith 
are legal evidence, made so by the examinadon of the public pro- 
tecutor. The rule of law is an acknowledged one ; '* confes- 
sions are to be taken entire :'* the attorney general is not to deli- 
ver them to you piece meal — he is not to select such parts as 
may criminate, and suppress such as may justify or excuse- 
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They are legal cvideiGe thrc)Cighout ; if yo«, gmtAenmh bdiet« 
them true, you are to consider the facts they state, as legally 
proved. 

Belibvb them trub— remember they were not tales maim-^ 
Pictured for thepuipose of evading this prosecution — they we>e 
made at a time, when it was neither conceived nor anticipated— » 
they were secrets imparted by ccdonei Smith in ccmfidence to his 
friends, in whose safe keeping, he trusted they would repose un* 
violated. He could not anticipate that they would be ferreted 
out by a headlong eagerness to convict him. These confessioBS 
therefore, bear the convincing stamp of truth, which no ingenuit)^ 
nor sophistry can obliterate. 

Believe them trub — are they insulated declarations I Or 
arc they not rather corroborated and confirmed by documents and 
conduct which cannot deceive ? Every circumstance which we 
ape permitted to consider, must strengthen our belief^-^^id the 
industrious efforts to suppress or hide the truth in this causey 
have only served to rcfider it more conspicuous. The letter of 
capt. Duncanson comes as a " messenger of light" to dispel the 
clouds of doubt and delusion, had any still overshadowed this 
transaction— 4et us analyse this letter with some care, for believe 
me, it is precious testimony — ^" 1 understand that something must 
" be done against the enemies of my adopted country : I tliis 
" morning called on Mr. Jefferson.'* He understands— fron* 
whom ? The next sentence informs us— he that morning had? 
called on Mr. Jefferson. Change the order of the words and the 
sense is still the same, though the meaning is more perspicuous*. 
" I this moming called on Mr. Jefferson, I understand &c."-^ 
Whatever information^ therefore, captain Duncanson possessed' 
on this subject, he evidently collected in his visit to Mr. Jefferson 
— and he writes immediately, while the impressions he had jusfe 
received, were still strong on his mind. Why mention that visit 
to colonel Smith, unless to give him the authentic source whence 
he derived his information— to evince his knowledge of the se- 
cret, and the confidence reposed in him by the president, and* 
to furnish a sure recommendation of his proffered services. To 
proceed with the letter — ^ I am at yo\ir service if you «tand for- 
^ ward." To comprehend the force of this, you will recollect, 
that general Mimnda had solicited the secretary of state to grant 
colonel Smith a temporary leave of absence from his office. The 
nature of cdonel Smith's employment rendered compliance with 
this request inexpedient ; but it was mentioned, that lie might re- 
sign his office and enter on the expedition : his predilecticm for- 
active and honourable entei^prise, his superior qualifications for' 
a military rather than a civil employ, pointed him out as aptr- 
son, peculiariy adapted for the (Hie then proposed, and were the 
subject of conversation — while, however, his own determination 
\w» not known at Wa^hingtoo, the piesident could only suggest 
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lo-c'aptfiiii DuncanstH) tlie probabilitf of colonel Smith's resigning 
4nd €mbai4uiig in the expe<iition. The import of captain Dun- 
csoison's language then is— from conversation, tliat I have had 
ifkh Mr. Jefferson I expect that you will " stand forward** in 
the contemplated afiaii^-4n which case I am at your service. 

But, gentlemen, the postscript of this letter crowns all, and 
leaves us " without a lo6p to hang a doubt on."—" An answer is 
" ftsked — you know I ought to have an immediate answer 1"— 
Gentlemen, this letter might be equivocal to any person but colo- 
nel Smith ; but to him it spoke a volume — and you, in whose 
hands attending circumstances have placed the key of its mys* 
tery,will read In it more, much « more than meets the ear." — The 
wiiter who so earnestly requested an immediate answer, was only 
prevented by caution from explaining his reasons. General 
Min^da had just left Washington: It was expected there that 
Ae expedition would sail very soon after his return to tliis city. 
Captain Duncanson, if his offers were accepted, would require 
some days to arrange his affairs, and prepare himself; he there- 
fore addi*esses colonel Smith in terms not to be misunderstood by 
Mm, " You KNOW I ought to have an immediate answer."— 
From whsd trifling causes and circumstances are we frequently 
eBabled to elicit truth, and to expose the most secret artifices ! — 
Gentlemen, can you entertain a doubt that this letter refers to the 
enterprise, wliich is the subject of the present indictment ; and 
can you distrust, that captain Duncanson obtained his knowledge 
of such enterprise, in his visit to the president ? You have seen 
that gentleman in court during the whole of this tiial — we brought 
him here, in hopes to learn ftx>m him additional facts to those 
contained in his letter : but the decision of the court excluded us 
from his examination. Not so, with the prosecutors : it was 
folly in their power to have interrogated him, and if I have erred 
in the meaning which I have given to his letter, the writer might 
have been his own expositor. We should have exulted to have 
heard, even at second hand, the details of a presidential conver- 
sation. The president's communications with his fmend captain 
Duncanson, may perhaps hai»e been frank and unreserved ; we 
should then have hailed them as " precious confessions." The 
letter, therefore, and the permitted dlence of captain Diuicanson, 
&Bten on our minds the truth of colonel Smith's declarations. 

Believe them true — Where are the witnesses whose tes- 
timony would have dissipated every doubt, and dispersed the 
clouds which have been permitted to obscure these proceedings ? 
Where is Mr. Madison, the confidential minister^ the favourite 
nfiository of the sendments and secrets of the president ? Why is 
he not produced in your firesence to exculpate his friend and 
himself, from the stigma of this prosecution ? If the confessions 
of colonel Smith are untrue, their evil tendency cannot h€ too 
earnestly averted — For look you, he has not attacked the fair 



Digitized 



by Google 



196 THE TRIAL OF 



fame of these worthy gentlemen by obscure hints and dark imra- 
cncloes — He has not pliryed the part of an anonymous libdJer, 
that assasin of reputation — He has boldly, with the frankness of 
innocence and the intrepidity of truths preferred I. is charges, un» 
der his own sii^nature, to the legislature of the union. The pub** 
He prints throughout the United States have circulated his asser- 
tions—If false, how slanderous was their nature ! With what 
avi({ity should the earliest oppoitunity be seized for their com- 
plete refutation ! Such an opportunity has occurred — and sucH 
an opportunity has been neglected. It was but requisite for the 
witnesses to attend a few days, at the trib\inal of public justice— 
in tl^is hall<^-rbefore you, their feUoW'Cititem^tXo testify the truth-— 
and ol)Ioquy would no longer have darkened the immaculate de- 
partments of these b^ave. and illustrious statespjen t — Whilst their 
dignity would remain untarnished, and thtir precious time im- 
wastcd, their offi4iai\haracters would have been purified by the 
ordeal of this very trbK and have shone forth with redoubled 
lustre. If the truth could have bornb the light, how 
urgent, how powerful, how omnipotent Were the motives for it6 
exposure.— If the president and secretary had any regard for their 
private reputations^— 'Ae witnesses nboutd have attended. If they 
delighted in that honourable popularity, which is the offspring df 
personal intep^rity, and public virtue — the vn'nesses wotUdh(me 
attended. If they had any of that laudable desire for the esteeni 
of their fellow men, which is the gi'and incentive to h6nourable 
actions— ?A<? witnesses would hone attended There was no md^ 
tive that governs human conduct, but imperiously required their 
attendance— T/'f^" truth could han^c borne the tight, They do not 
ATTEND. — The president prohibits their attendance, and the pub- 
lic prosecutor insists on the trial without their presence.-— This, 
gentlemen, speaks loudly to you in the eloquence of fact. No 
comment, no ingenuity or talents are requisite to press upon your 
judgments the just and only conclusion. In their wilful absence 
and obstinate disobedience to the process of this court, we have a 
volume of testimony ; in every line of wliich, the circumstantial 
evidence is corroborated, and the xleclarations of colonel Smith 
receive " confirmation ^ix)ng, as proof of holy writ.*' 

Gentlemen, we cannot proceed a step in this cause, but we dis- 
cover indubitable evidences of colonel Smith's conscious rectitude 
-and self approbation . ^He dreaded not the examination of his ene- 
mies as witnesses against him ; on the contrary, he called for 
their attendance— he spared no expense to obtain it— he procur- 
ed the process of ti»is court and used every constitutional means 
to enforce it. — With tlie proud independence of an honourable 
man, he sou.^nt to establish his innocence by the relu^nt con- 
fessions of enmity itself i Alas, gentlemen 1 they could not attend 
*— the president could not dispense with their services at Wash- 
ington, erven for a few days .'—-What I not spare one pf rticm^ 
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from the highest to the lowest ? — No, hot one J and had there 
been a hundred, nuy, a thousand more in the service of gowrn- 
ment, though of the most essential importance to the vindica- 
tion of my client— believe me, not one of them would have been 
spared at tliis mighty pressing juncture. 

But another excus2 was attempted. Those official gentlemen, 
whose presence became suddenly and unusually and unaccoun- 
tably requisite at Washington in the month of July ^ were denied 
to the demand of the prosecuted, and withheld from the process 
6f the court ; an unqualified refusal would have been too barefac- 
ed an opposition to the course ot jusiice, and too palpable an at- 
tempt to elude the dreaded investigation. An apology was 
therefore sut^gested and practised, adapted to the nature of the • 
Case — uh artifice, calculated to present the front of candour, as a 
convenient mask for prevarication. The witnesses were refuse^ 
to the process of the court, yet they gratuitously offer to testify 
f)n interrogatories to be presented to them by a commission. 

We are too well aWare of the opportunity -for evasions which 
such commissions furnish to persons questioned — we know how 
easy it is to avoid a frank reply — to explain away, and elude and 
prevaricate. The acceptance of such answers, would have thrown 
our client into the power of witnesses, from whom we were desi- 
rous to- compel reluctant testimony, which, jwhile it exculpated 
the accused, must implicate the candour and good faith of them- 
selves or their superiors. We were warranted in believing, that 
the same disposition, the^ame influence^ that withheld their per- 
iwns from the court, would guide their tongues or their pens, in 
tepiies to our* interrogations. No ; we wanted no halT-way evi- 
dence — -no qualified answers^ — ^no ^rtful evasions. We were de- 
sirous to bring these men in the presence of col. Smith ; to 
trace tlKiir connection with gen. Miranda, and his plans, through 
idl its windings ; and to let you see their countenances, while you 
heard their answers — we would have sifted their answers to the 
bottom : for it must be evident that we seek no concealmeht ; we 
are only solicitous to expose every fact, and to show how far go- 
temment did countenance this enterprise — how far they did in- 
fluence col. Smith in the part he has taken in it. But while I 
reprobate the expedient, I must admit its policy ; since it was of 
the highest importance to the government to prevent the acquit- 
tal of a man, wno had already been prejudged and punished to the. 
extent of presidential power. Yes, gentlemen — in the removal 
of col. Smith from office, we find the punishment preceding th6 
trial, and the judgment and justice of the president fully commit- 
ted, ""t became therefore expedient to keep back all testimony 
essential to the accused — for he must be convicted to justify the 
premature forfeiture inflicted. It was of the lughest and the most 
material import to withhold any evidence, which might exhibit 
the government as accessary to the very offence, in the punish- 
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xnent of vhicht an over-hasty zeal had akeady antic^ted (iw 
sternest sentence of the lav. It is not, therefore, matter of ex« 
traordinary astonishment, that thus situated, recourse should be 
had to such an expedient. Pitiful subter&ige ! Contemptible 
evasion ! Despicable attempt to impose on our judgments and 
discernment ! — la it thus thtn^ that in the very in&ncy of our 
republic, our chief magistrate dares to interrujrt the course .pf 
justice — /« it come to thia^ that he shall order a state prosecution— » 
urge to trial — ^press to conviction, and withhold from the accused 
all proof of his innocence ? /« it come to tbiay that he shall jeop- 
ardize the character, the property, the liberty of the citizen^ by 
restraining the attendance of his witnesses ? These are the very 
features of arbitrary power, which I depicted to you in the open- 
ing of this defence— r^^eae are the insidious approaches of des*. 
potism, which you are to check in their first appearance. If tliey 
are tacitly endured, the constitution of our country is a dead let- 
ter— K)ur boasted rights are vain and unsubstantial shadows. 
What? Shall every circumstance be heard that can milkate 
against the accused, and nothing be permitted in his vindication 
or acquittal ? Shall the executive, clothed " in a little brief au* 
*' thority," arrogate to liimself all power and all infallibility ? Shall 
he be permitted to accumulate injury -on injury on the head of a 
fellow-citizen, and to overwhelm bun with reiterated wrongs ? 
Shall the solemn mockery of a trial be played off, where the ac-* 
cused is hurried to tlie tribunal unprepared— bis vindicating testi* 
TOony denied, and his condemnation urged, in direct violation of 
the principles of natural justice ? " If this be law, which it is foe 
" you this day to decide, the defendant has had no trial 1 This 
" hall, built for American justice, is no longer a court, but an 
^ altar— and an American citizen^ instead of being judged in it by 
" God and his country, is a victim and a sacrifice." 

Gentlemen, I perceive your feelings revolt at th^ pidture pre- 
sented by this prosecutbn. You feel indignant at the unworthy 
attempt to humiliate you into subordinate agents of oppression* 
You have had an opportunity of investigating in some manner, 
tlie ciicumstances connected with the subject of this trial. In 
deliance of ofien effort and corvert actj its true nature has been un- 
veiled before you. Col. Smith, it appears, was willing and ready 
to assist an enterprise, which had for its object the emancipation 
of suffering millions — an enterprise which, had it succeeded, 
would have drawn down the blessings of a rescued nation, and the 
plaudits of an admiring world. He facilitated it under the ex- 
press knowledge^ unequivocal countenance^ and imfiUed authority of 
government. Had no diplomatic difficulties occurred at hom^ 
and no prospects pf defeat presented abroad, the honour and glory 
of the achievement would have been claimed to encircle the pre- 
sidential brow. But it was soon- evident that the minister of 
Spain had noticed the transaction in all its stage^-^-that he had 
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9tpffAt6d the aathorkf at Caraccas of the intended exp^itioQ, in 
time to prepare them for the attack, and probably to foil its suc- 
cess. Diplomatic representations and diplomatic menaces over- 
awed even our M^h sfiirited and undaunted administration. M'Of 
it was that the piercing eye of government was suddenly opened, 
aad its anger vented with infuriate valour—upon its own agents ! — 
An admirable finesse to screen its own connivance ! Fortunately 
for txA, Smith, the fickle countenance previously given by an un- 
steady administration, had not inveigled him into any act which 
contravened existing statutes, or which would support the present 
indictment. 

Oentlemen, I rest the cause >vith a confidence that has in- 
creased in every stage of this discussion. The public have at- 
tentively watched its progress — ^they take a deep and lively inter- 
est in your deliberations, and with anxious solicitude await your 
verdict. Nor is their solicitude more than commensurate with 
the peculiarity of the circimistances and the importance of the 
occasion. A case similar with the present in all its various stages, 
would have been a case of extraordinary hardship in any age, in 
any country and under any government. How much more ex- 
traordinary — how much more oppressive at this enlightened pe- 
riod—in this free country — under an administration flowing 
« with the milk of human kindness,^* An individual of respecta- 
ble character and distinguished services— one who has vin- 
c&cated the liberties of his country amid all the vicissitudes 
atnd hardships of its revolutionary struggle — who marched 
m the foremost ranks of its army and gallantly fought by 
the side of its illustrious chief — has had his cause prejudged and 
a lucrative and honourable ofRce torn from him by the premature 
exercise of power. The signal of persecution thus sounded, has 
been faithfully, and strenuously, and mercilessly obeyed. Nei- 
6ier his character, nor his services, npr their own knowledge of 
Ids innocence, have had any effect on the vindictive spirit of his 
persecutors. You have seen him dragged as a culprit to the bar, 
that the letter of the law might be inflicted on him, though the 
cardinal principles of justice have been violated in every stage of 
the procedure — that by quirks and quibbles, and judicial formali- 
ties — ^by debarring him fronian investigation of the whole truth 
^-by withholding from him testimony, judged essential to his 
acquittance, a " foul defeat" might be wrought upon him, 
which should amerce his fortune — stigmatize liis reputation and 
deprive him of personal liberty. 

Gentlemen — I will detain you no longer. In your discern- 
ment and integrity, I have the most implicit confidence. It is 
not merely the cause of my client, it is the cause of the commu- 
nity—it is your o^vn cause, on which you are to decide. You are 
about to furnish a precedent, that shall serve as a guiding star, 
by which future juries shall direct their course — your velvet 
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i^mll be cited in futeire contesu l^tween the ckizen al^ tht ^oh 
vernment; and, according, to its nature, shail it serve to protect 
the jeopardized rights of the one, or to sanction the oTerbeaiin^ 
encroachments of the c^her. It is not doomed merely to fioat 
in the transient rum<iur of the day and then to be forgotten— it 
"Will be enrolled ip the permanent records of history and scrud- 
nized iind appreciated by the impartial judgment of posterity. 
Sucli, gentlemen, is the momentous nature of this cause— -such 
the awful responsibility of your situatic»i. May the genius of 
OUR I NDGPENDB MCE preside over your deliberations— umpire you 
with wisdom to discern your duty— with firmness to assert your 
rights. To your patriotism as citken^— to your honour as/mei>— 
to your consciences as jurors, I make a solenan appeal. I pre* 
sent ray clit^nt to you, an upright— an innocent— an honourable 
m -n. Such let him be found in your verdict-— test his ccmduct 
on the strict and immutable principles of justice, and you can ne- 
ver consign him to the tender mercies of he court, 1 feel no ap- 
prehension for the event* His property — his eharacteiv— lua 
liberty are safe in your hands ; because you are an Afneri€€m jtiry^^ 
and because you love justice and detest persecution. 

Emmer, Gentlemen of the jury- 1 assume it as a fact which 
cannot be denied, and which is clearly to be infeired from the 
manner of conducting these proceedings, as well as* from the 
parties who appear against the defendant, that tl^is is emphatically 
-a state prosecution. Impressed with a conviction of that fact, I 
dt'l not think, at the commencement of this court, that it would 
have become my duty, during its sitting, to address a jury ; for 
■when the defendant came forward and averred upon oath, that he 
had acted with the knowledge and approbation of the executive ; 
when he threw down the gauntlet of investigation on that pointy 
when he indicated, as the witnesses by whom he meant to provft 
his assertion, the very heads of departments themselves ; wheii 
he made the utmost exertions to pixKure their attendance^ and 
avowed his intention of appealing to their oaths—! confess I be- 
lieved that the public prosecutor would not have deemed it con- 
ducive to the honour of his cause, or the exalted chai'acter of thfe 
executive government, to urge on the trial of this state firosecu^ 
tion^ till those witnesses, wtiose presence we have not been able 
to procure, and whose absence is attributed, without contradic- 
tion, and upon outIi> to that very executive, had come in and de- 
posed aslo the facts alleged in the defendant's affidavit. I thought 
that the magnitude of those considerations would have overpow- 
ered the littleness of legal discussions ; and that this cause wouW 
have been postponed by common consent, until it could be brought 
forward with all its circumstances ; and a jury and the world at 
large enabled to form a correct judgment of the nature and jus- 
tice of this prosecution. But it has been thought advisable to. 
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patvit ft difibrent Upepf conduct. We are forced on to trial, 
without the benefit of our whole means of defence ; our witnesses 
^re wilfully absent ; our testimony is maimed and mutilated ; we 
are tied and bound, and cast into the furnace ; but still we hope 
that you, like the angel of God, will walk with us through the 
fire. 

Yoii, gentlemen, are takea from the mass of your fellow-citi- 
zens ; it is therefore natural to apprehend that you may be influ- 
enced by those prejudices and misconceptions, which have been 
disseminated through the community ; and it becomes my duty 
to endeavour to remove themi Against general Miranda, and 
the object of his expedition, I have heard and read some malignant 
calunmies, which only could have originated with mean and 
merpenaiy beings, who never yet sacrificed a selfish feeling to a 
public prmciple ; whose hearts never sympathised with the suf- 
ferings of a slave ; nor swelled with the mighty hope of delivering 
a nation. The district attorney, in his opening address to you, 
did not permit himself to adopt those calumnies in their entire 
extent-*-he is incapable of doing so, for his sentiments are liberal, 
end his manners mildi Sufficient, however, fell from him, to 
give to them somewhat of colour and countenance, and to enlist 
your passions and prejudices against general Miranda and all 
concerned in his expediton, among whom he tharges the defen- 
dant with being one. In particular, I remember, he termed 
Miranda a fugitive on the face of the earth, and characterised thc^ 
object of the expedition, as something audacious, novel and dan-, 
g^rous. It has often struck me, gentlemen, as matter of curious* 
observation, how speedily new nations, like new-made nobility 
and emperors, acquire the cant and jargon of their station. Let 
me exemplify this observation, by remarking, that here, within 
the United States, which scarcely thirty years ago were .colonies 
engaged in a bloody strOg'gle, for the purpose of shaking off their 
dependence on the parent state, the attempt to free a colony from 
the oppressive yoke of its mother country, is called " audacious, 
f^ novel and dangerous.'* It is true, general Miranda's attempt is 
daring, and if you will, audacious — but wherefore is it noVel apd 
dangerous? Because he, a private individual, unaided by the 
public succour of any state, attempts to liberate South America. 
Thrasybulus ! expeller of the thirty tyrants! restorer of Athe- 
nian freedom ! wherefore are you named With honour in the records 
of history ? Because, while a fugitive and an exile, you collecte4 
together a band of brave adventurers, who confided in your in« 
tegrity and talents— 'because, without the acknowledged assistance 
of any state or nation, with no commission but what you derived 
fi:om patriotism, liberty and justice, you marched with your cho- 
sen friends, and overthrew the tyranny of Sparta, in the land that 
gave you birth — ^Nor are Argos and Thebes censured for having 
afforded you refuge, countenance and protection— iNor is Isme- 
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nias, then at the head of the Theban ^eminent, accused of 
having departed from the duties of his station, ^because he obeyed 
the impulse of benevolence and compassion towards an oppressed 
people, and gave that private assistance, which he could not pub- 
licly avow. 

Of general Miranda it is true that he has been a wanderer from 
court to court, like Hannii)al, supplicating assistance for his coun- 
try. He served in Florida, as your ally, during your revolution* 
ary war ; and there, from becoming interested in your contest, 
from contemplating the prospects that were opened to you by the 
possession of independence, he first conceived the project, of 
emancipating South America. From your own altar of libert^, 
he cadght the holy flame, which has since inextinguishably bum* 
ed within his bosom ; which has driven him from his home, his 
family, his social circle arid domestic endearments ; which has 
marked and checquered his past life with misery and misfor- 
tunes ; but which I hope will hereafter make him the illustrious 
instrument of redeeming from bondage a noble country, highly 
favoured by nature, but desolated by man — a wretched country^ 
in which the blessings of heaven, wither before the touch of ty- 
ranny. 

When the armies of FratKe seemed to be the vanguard of li- 
berty in Europe, we find Miranda among her most distinguished 
generals. From the rulers of that repubUc he received promises 
and assurances of assistance for his long meditated project— but 
alas, gentlemen, the promises and assurances of governois and 
rulers are only calculated to deceive those who confide in tliem to 
their ruin I Spain having made peace with France, asked for the 
sacrifice of Miranda ; and it seems, jjentlemen, that when two 
nations are at peace, if one of them asks from the other for the 
, sacrilice of an individual, the demand is irresistible. Miranda 
was dragged before a revolution ary v tribunal — but that body, com* 
posed on somewhat of jury principles, feeling, as I hope every 
tJikig partaking of the nature of a jury always will feel,, indi^na- 
tioh at being made the instrument of such an abomination, loosed 
and liberated the devoted victim. 

From France he passed over into England ; 

But to his country turned with ceaseless pain. 
And dragged, at each remove, a lengtli'ning chain. 

In England, had general Miranda consented to a transfer of do- 
minion over his country, and to its being subjected to the British 
crown, he mi^ht have arrived to the l.ighest military honours and 
fortune — but this man, who is accused of being a political intriguer, 
rejected with disgust? the proposals ofthat intriguing cabinet, and 
took refuge in America — *' the world's best hope." 

Here, having soon perceived the clouds which were gathering 
in.pur hemisphere, he fondly hoped that the storm would roll 
towards the Andes, and that the thunder d" heaven was at length 
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^boHt to biirst upoiv SfMOiish domination. With \rbat assurances 
or promises^ with what hopes or expectations he left our slioreS) 
it is not perhaps permitted to me to assert ; but if his object be 
to give happiness to the wretched, and liberty to the slave, m^y 
he fulfil for his country the omen that is contained in his name--p« 
A name tiiat surely indicates no common destiny. For in what- 
ever clime the contest is to be carried on ; whoever shall be the 
oppressor of the oppressed — May the Almighty Loi-d of Hosts 
strengthen tlie arms of those that fight for the freedom of their 
native land ! May he guide them in their counsels, assist them 
in t'leir difficulties, comfort them in their distresses, and give 
them victory in their battles ! 

Respecting the character of the defendant, col. Smith, it is surely 
unnecessary, gentlemen, for me to trouble you with many words. 
He is an Old revolutionary officer, that fought under the eyesi 
and iived in the family of the illustrious Washington, whose 
l;)onour«ble certificates he bears, as the monuments of his fame. 
The war for independence, that kindled in him and general 
Miranda the same love of liberty, by its consequences, connected 
them in the strictest friendship. It is, therefore, natural to sup* 
pose that colonel Smith may have become acquainted with many 
of the secret 'wishes and views of Miranda ; but for wliatcver 
part he may have taken, if in truth he has taken any part in pro- 
moting the expedition of which you ' have heard so much, and 
whatever may be your verdict, he has already suffered the anti- 
cipated punishment of removal from an office, which to an ex- 
emplary son, brother, parent, husband and friaid, was the sole 
support of himself and family. 

1 have thought it necessary, gentlemen, to premise these dj- 
servations for the purpose of removing any unfavourable impres- 
sionsj under which you may have hitherto laboured ; and also, 
because I trust they will induce you to scan, with a severer scru- 
tiny, any allegations of criminality in men,. whose objects and 
conduct, even as imputed to them, when* judged of on the broad 
and universal principles of human rights, of morality and justice, 
«nd when estimated by their tendency to promote the improve- 
ment or happiness of mankind, must appear essentially merito- 
rious and honourable. 

It b not, however, gentlemen, exclusively on these broad and 
universal principles that y^u are required to decide this cause. The 
fodictment rests on more circumscribed and partial fbundatioms, 
which, altliough they will not receive equal respect from the 
world at large, and will probably never be thoiighrof by posterity, 
must still be submitted to your peculiar attention. The indict-' 
ment is framed^on a certain statute of the United States, concern- 
ing which permit me to make a few pi'eliminary observations. 
This statute, wnen first enacted, was merely temporary and for a - 
fery short duration. The attorney-general, in his opening, stated 
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the present to be the first trial that has taken place on this see^ 
tion of the law, and that it was enacted to prevent certain enter- 
prises set on foot by Mr. Genets at that time the French minis- 
tBTy in fiivour of his own government. A scunewhat different 
hiaiorjr of the law has been this day given, by which it would 
appear that expeditions similar to the present were not within 
the contempladon of the legislature ; it has been stated, and I 
believe correctly, that this law was made with a view to certain 
land exfieditiofUy then forming under the influence of French 
counsels, ^thin the boundaries of the United States, ag^st the 
Floridas-— And it must be confessed, that the words of the act 
most peculiarly and naturally apply to military expeditions or 
enterprises by land ; neither the word maritime^ nor any other 
substitute for it, having gained admission into the law. If, how- 
ever, the attomey-general'-s statement be correct, and that this 
temporary statute was directed against M. Genet-— let the singu- 
lar circumstance which marks this trial, t>e a beacon to warn po- 
litical men, against the unnecessary making of severe laws, from 
temporary or party motives : for who would have thought, when 
thb clause was enacted, in the vice-presidency of Mr. Adamst 
with direct hostility to M. Genet, that the first person who should 
be tried under it, would be the son-in-law of Mr. Adams—* 
and that the first judge, who should preside on such a trial, 
would be the brother-in-law of M. Genet I And while I hold up 
thb strange coincidence, as a warning to statesmen against the 
abuse of temporary power, let it be a caution to you also, gentle** 
men of the jury, not to be induced by occasional or party feelings, 
to give to such a law as this, an overstrained or severe construc- 
tion ; for if you do, God knows how soon it may recoil upon your- 
selves. 

We are told, however, that this statute is entitled to peculiar 
respect, because it is declaratory of the law of nations : and as 
some sentiments o£that kind were expressed by the court, I fe^ 
inclined to treat them i^th the greatest deference. To me, how- 
ever, I confess it does not'appear that this statute has any charac- 
teristic of a declaratory law ; it is temporary and penal ; it fixes 
penalties not known to the law of nations, and in creating crimes^ 
goes beyond that law ; for it punishes the inchoate acts <^ parties, 
^d almost their very intentions; although the law of nations con- 
fines its punishments to actual aggressopns. If it were a declara- 
tory law, wherefore should it be limited to a temporary duraticm ? 
The law of nations is imiversal and perpetual ; the fidr exposi- 
tion of its meaning should be so likewise. I haveshovm it was 
not intended to be perpetual ; neither is it universal. What civil- 
ized state in the world has a statute similar to this ? lElnglandiia%. 
acts punishing crimes against the law of nations ; but none in its 
jpature or object analogous to tliis. America did very well with- 
out such a law, until a temporary circumstance, in the ^buUitio^ 
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jtf party contest, gave it birth : and then congress seemed to fee 1 
that in departing from the policy of other states, it was making 
a dangerous experiment ; on no other principle can you account 
for its having limited the existence of the law to so short a period 
as two years. Neither is this statute necessary for enforcing the 
law of nations ; that law is part of the common law of England 
and of the United States, and if any man offend against it, he 
may be punished, without the intervention of this statute. 

The foregoing observation leads me to notice an argument 
urged yesterday, by the learned judge from Connecticut, who 
appears at this bar as a counsel for the prosecution. He face- 
tiously jumbled together, the Medes, the Persians, the Elamites, 
the Syrians, the Egypdans, as the persons employed in Miran- 
da's expedition ; and having contended that from their want of 
commissions, they might, if taken, be executed by Spain as pi- 
rates, he necessarily inferred that they were also indictable under 
this statute. The force of that conclusion does not strike me ; 
ibr I can easily conceive many cases of piracy, which do not fall 
within the purview of this law. Suppose congress had actually 
declared war against Spsun ; even then the fitting out of a milita- 
ry expedition by private citizens, without a commission from 
government, would be piracy ; but most assuredly it would be no 
offence against this act. From his argument however, I should 
draw a very opposite conclusion, and urge to you, gentlemen, that 
as offences against the law of nations can be punished lx)th at 
home and abroad without the intervention of this statute ; as 
they are punished in every other country without the existence 
of any similar statute, you should not be called upon to give to it 
an extended interpretation, .under pretence of enforcing the law 
of nations ; but should, on the contrary, be careful to construe it 
strictly in favour of the accused ; pursuant to the acknowledged 
principle, that all penal statutes are to be strictly confetmed. 

Before you proceed to a minute examination of the testimony 
in this cause, while the host of witnesses that were examined, 
are passing in review before your minds, you must doubtless be 
struck with the immense chasm that is caused by the absence of 
those officers of government, and other persons, whose atten- 
dance we have fruitlessly endeavoured to procure. Perhaps that 
very absence renders them more decisive witnesses in our favour^ 
Tadtus, the Roman historian, speaking of the funeral procession 
of Junia, a noble lady, in which, according to the custom of her 
country, the images of her ancestors were displayed; but in 
which, from compliment to the existing government, those of 
Brutus and Cassius were studiously kept back, remarks that Bru- 
tus«and Cassius were pre-eminent above the rest, from the very 
prcumstance, that their images were not tb be seen. So in the 
fourse of this trial, I trust you will feel that the most pre-eminent 
l^nd important witnesses, those which in this state prosecution 
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speak most conclusively to your consciences as honett men» zff^ 
the heads of depattm ^nts, and the other gentlemen upon whom 
we rested that broad defence, by which we were willing to abide 
and to disclaim any minute or strict constructions of the law.— 
Now, however, that' we are forced to take refuge within those 
minute and strict constructions, let me entreat you to keep in 
remembrance, that there is not only no moral guilt in the alleged 
expedition, with a concern in which we are charged ; but that, 
when judged of by those unchangeable principles which we in- 
voke, it is entitled to universal commendation — let me remind 
you tliat wc are forced to answer tliis charge at the present mo- 
ment under circumstances of very peculiar hardship — let me di- 
rect your attention, to those adversaries of every des9ription, 
which appear mArshallcd against us— and let me call upon you, 
gentlemen, appointed as you are to be a bulwark in favour of 
the virtuous and innocent, to stand for them between prosecution 
and punishment — ]et me require you to avail yourselves of that 
unquestionable right, which in a free country, I liope a jury will 
always possess, and which in a state prosecution 1 hope a jury 
will always ckorcise, of deciding in criminal cases, both upon 
the law and fact. Nor will your doing so, in the present instance,' 
impose upon you any very difficult task ; for no complicated 
questions of law can now arise. There is only one principle to 
be kept in mind, that penal statutes are to be construed strictly, 
so as to prevent the penalty's being inflicted upon any one, who 
has not offended against the rigorous construction of the law. — 
In making that construction gentlemen, you would derive no as- 
sistance from an intimacy with legal learning— a correct know- 
ledge of your mother tongue and of the ordinary meaning of the 
words and phrases used, is amply sufficient. No adjudged cases 
or precedents can be cited as to the interpretation of this act- 
no assistance can be derived from the exposition that similar laws 
may have heretofore received ; for no similar law exists in Eng.- 
land or elsewhere. The maxim, that penal statutes are to be 
strictly construed, is indisputable — under the guidance of that po- 
lar principle examine the act ; apply the evidence to each of its 
clauses ; and I am much mistaken if yoti do not find yourselves 
fully competent to form a correct decision, as to the meaning and 
application of the law, without embarrassment or difficulty. 

The attorney general, in his opening address, adopted the ar- 
rangement which a perusal of the statute naturally suggests, by 
examining into the facts, which are to combine together to con- 
stitute the crime, in the order in which they are found in the act. 
My associates have pursued the same course— and it seems to me 
that you cannot adopt a better method of analysing this law, and 
of examining whether all the facts that enter into the formation 
of the offence, be proved, than by considering ever}' meml)er of 
the sentence separately and in the order of construction. To 
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{>r0ceed then thus, the defendant cannot be found guilty, unless 
it be proved to your satisfaction, that ivitMn the territory orjuris^ 
diction of the United Stutes^ he began ^ or set onjboty ov provided^ 
or firepared the means of an expedition, which must be proved to 
be a military expedition or enterprise ; it must also be proved 
that such military enterprise was to be carried on from the United 
States against the territory or dominions of some foreign prince 
or state ; and it must lastly be proved, that such prince or state 
was one with whom the United States were at fieace. 

As to the first point, that whatever was done, was done within 
the territory or jurisdiction of the United States, there is no dis- 
pute. But what proof have you that the defendant either begun 
or set on foot the expedition, whatever it may have been ? Colo- 
nel Smith, it appears, knew that Miranda had some plao to be put 
in execution ; but the whole course of the testimony goes to 
prove that he declined being concerned in it, without the appro- 
bation of the president — how then can he be said to have begun 
or set on foot an expedition, which was planned by Miranda, and 
which the defendant would take no part in till it was laid before 
and approved of by our executive ? Besides, if you examine the 
facts in chronological order, it will be very apparent that colonel 
Smith did not begin or set any thing on foot. Captain Lewis 
and Mr. Armstrong purchased arms. Sec. several days before col. 
Snuth is alleged to have done any thing. Amidst the multipli- 
city of witnesses produced, none of them has said any thinc^ about 
the defendant's beginning or setting on foot, and Fink is the first 
and indeed the only one who deposes any thing respecting his 
providing or preparing the means for the expedition, whatever 
its nature or object may be : let us therefore, bestow upon him a 
few moments attention. You will, I trust, agree with me that 
very little weight is due to his testimony, when you reflect that 
there was not a person brought here, with whom he had nego- 
tiated, who was not made the dupe of his capricious and unau- 
thorised lies. One was to carry the mail, another was to be of 
the president's guard — and so on. This man ha^ing implicated 
himself in a great mass of criminality, by entrapping the unsus- 
pecting with falsehoods of hisown invention, comes here to elude 
the punishment, which, from his wanton lies, he deserves better 
than any of the accused, and purges himself by swearing against 
colonel Smith ; but I ask you, gentlemen, is such a man, so cir- 
cumstanced, to be rehed on against such a man as colonel Smith ? 
In order to probe the credibility of this witness, and to expose his 
motives clearly before you, I asked him, as you may remember, 
if he was not afraid of a prosecution, and he answered. No — I 
then asked him why he was not afraid of a prosecution : the 
answei' to that question I was not pernattcd to obtain. Let me, 
however, repeat it to vou gentlemen, why is that man not afraid 
of a.prosecution ? His conducti as confessed by himself, not only 
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lays him opett to it ; but his aggravated impositions seem to de^ 
inand it — why then, after so many indictments have been pre> 
fei red and found on t}.is subject, is he not afraid of the punish* 
ment due to his misconduct ? Either because he has made an ab^ 
solute contract for impunity, if he gives important evidence, and 
then he stands here as an accomplice turned informer, the most 
odious and questionable witness that can be pixduced ; or if he 
has made no such contract, he hopes at least, that by fixing the 
offence on colonel Smith, he can withdraw himself from danger 
—•and feels, therefore, the strongest and most direct interest in 
attaching the whole weight of culpability on the defendant. The 
question I proposed, until I was better instructed by the decision 
of the court, seemed to me to be one of the fairest that could be 
put on a cross-examination ; why any opposiuon was given to 
tke witness's answering it, I cannot pretend to say : but that kind 
of protection afforded to an avowed approver, will perhaps assist 
you in deciding what degree of importance you will attach to Lis 
testimony ? 

I may be mistaken, but it appeared to me, as if there was a 
design of imputing to the defendant the misrepresentations o( 
rink as his agent ; and that therefore, all the men who had been 
entrapped, were made to state those misrepresentations over and 
over again, witli the view of rendering the defendant unpopular, 
and of fixing on him a considerable stigma— but let me ask you 
gentlemen, is there tlie slightest reason to suppose that he au- 
thorised those mistatements ? They are abhorrent from his nature 
and character : and surely it was not necessary that col. Smith 
should suggest untruths to Fink, in order to assist him in a pro- 
ject of kidnapping. That man's imagination seems to me to fur- 
nish sufficient funds, whenever he may think fit to draw on it, fw a 
falsehood. A remarkable instance occurred of the attempt to 
fix this stigma on colonel Smith in the production of what is 
facetiously called the muster-roll. The heading of that paper 
proceeded from the defendant, andaflerit was gone through, these 
words *^for the president's guard," were significantly read as in- 
dorsement—but on further inquiry it turns out that the indorse- 
ment is not in colonel Smith's hand-wiiting, that it was put on 
after the paper had been given out of his hands, and in short, as I 
presume, that it is one of the witticisms of Mr. Fink. 

This paper, however, is urged as evidence that colonel Smith 
provided the men named in it, for a military expedition. Before I 
consider what was the object of the expedition, let me insist upon 
a fact, which is amply proved by the testimony before you, that 
the contract made 'with Fink, as the agent of col. Smith, (even 
should you believe that suspicious witness) was rescinded by mu- 
tual consent ; and that after the men were at entire liberty they 
entered into a new contract with captain Duniing, under whkh 
\hey embarked — so that even supposing every things said respect'^ 
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&g th^ military nature of the e^qpedition to be true, the defendant 
' did noti in contemplation of law, provide the men who went in 
the Leander. In every criminal case there is a locus fianitentuf^ 
« and colone;! §mith profited by it By annulling the fijr st contract, 
^ he is released from all criminal responsibility— and he cannot be 
. answerable for any new contract entered into by those men with 
a strAger. 

Let us no\y consider what evidence there is, that this is a rmU- 
. tqry^ expecfition- Commerce in arms and ammunition was unre- 
„straij;ied, and vessels allowed to arm themselves as they thought 
fit, whe#th^ Leander sailed for Jacquemel in St- Domingo ; with 
^ yrliich island, a lucrative and beneficial trade has been for some 
.^me carried on. Moreover, all men are at liberty to leave the 
United States, and whet;her they are paid for going, or have sub- 
^Cfibed their names to a contract, provided it be of a ciyil nature, 
, Ibe law is pot broken. The gentleman that finnished the ship 
su^d purchased the cannon, arms and ammunition which were 
taken out in the Learider, as well as many other merchants, was 
l9t«Qg in that trade ; and now for the first time the military nature 
^ of toe cargo has beenVnmde evidence of a crime. It is fully proved 
. ^P. y9U» gentlemen, that the Leander sailed bona fide and in fact 
.fi;om this. to St. Domingo— and that the persons who went out in 
tbat vessel, were to be considered as passengers; and that after 
they arrived there, tliey were at liberty, if they thought fit, to 
^tiiiii back. , What evidence does this furnish of a military ex- 
pediti6n'js.being fitted out from this port ; even supposing that 
. ^t St. Domingo, when the defendant had no longer any con- 
juexion with, or controul over it, it may have assumed a military 
•appearance^, As between New-York and Jacquemel there is no 
evidence not perfectly reconcileable with commercial objects — and 
no further than that port, does the defendant appear te have any 
. concern with providing, or preparing, or setting any liunij on foot. 
The men who went in the Leander, went to St. Domingo as 
.passengers, in a civil capacity — it was no^ntil ^er tliLu- arrival 
there,, that they exchanged their liberty for the submistiion ©f 
soldiers— -and until they had consented so to do, mtn cud not be 
^aid, under tlie strict construction requisite for a penal statutci to 
have been provided for a military expedition. Therefore, oti 
this point also, the evidence for the prosecution has failed to at- 
tach any crimina^ to colonel Smith. 

. The next quesffln that presents itself for consideration, taking, 
.the statute for dfr guide, is^upposing you have evidence enough, 
Indomdent of extrajudiqV rumours, to make you say the ulti- 
malKbject of this expedition is militaiy, yet docs it come within 
.the^escription of a nplitary expedition to be carried on from the 
United States against any foreign prince ? In order tp xx^e you 
perceivomore clearly the importance of the words ^from thence** 
in the statute, I shall follow the example of my learned friend 
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who opened our defence, and read the section without those w^miSi^ 
"If any person shall, within the territory or jurisdicdon of the 
*' United States, begin or set on foot, or provide or prepare the 
** xneans for any militai expedition or enterprise, to be carried 
" on against the temtory or dominions of any foreign prince," &^ 
If this were the law, it would undoubtedly comprehend the p^^' 
paring and providing within the United States, of the means f&r 
a military expedition ; even{hou|;h those means were to be trans- 
ported from the United States to some other place, and the mili- 
tary expedition to l)e carried on Jrom that filaccj against the do^ 
minions of a foreign prince. Such is our case, if ^u should 
tJiink it proved that the expedition was military— and were the 
law such as I have just read it, you would be forced, as far as re- 
lates tathis point, to find against the defendant. But the legisla-^ 
ture did not think fit to take cognizance of the transportation of 
warlike preparations from the United States to any other place^ 
evq|Jiough they were there to be used as the means for carrying^ 
on iHiilitary expedition against a foreign prince. It confined 
the penalties of the Jaw jto those cases where the military expedi- 
tion was to be carried on, immediately^ and in the firat inBtcmct^ 
from the United States— and therefore inserted the emphatic and 
restrictive words " to be carried from thence ;" that is, to sail di- 
rectly from here against the foreign prince or nation. No such 
tiling was done in the expedition under your consideration ; for the 
Leander sailed with some arms and ammunition, and with some 
passengers, to St. Domingo. There, and not before, tj?e passen- 
*gers were, if they chose, to enter military service, and to receive 
commissions ; if they did not choose so to do, they were to have 
their expenses paid, and passages provided for themilb^ck to the 
United States. At St. Domingo, also, the Leander was to be join- 
ed by the Emperor and Indostan, and two schooners ; and the whole, 
when organised into a military expedition, was to proceed from 
thence against tlie Caraccas. This, however, it is said, is carrying 
on a military ejtpedititn from the United States against the Ca* 
raccas, T'za •SV. Domingo, Let me repeat the question already ' 
put by one of my ussociates ; would an insuranp^ on a voyage 
from New-York to the Caraccas be violuted by the vessel's going 
to St. Domingo ? As merchants, you can answer that question^ 
Why should going to St. Domingo aflect the insurance ? Be- 
cause it is no longer the voyage insured ; j^voyage from New- 
York to the Caraccas must be direct frqp the one place to the 
other, and is nOt the same as a voy^e from Jtew-York to the 
C'ataccas, ria St. Domingo.. Rtmen^r then, that a penal Jjftute 
must receive a strict construction, and what would not be a fair 
and sufficient description in a mercantile instrument, of an <^ter- 
prise to bet:arried on from one place to another, cannot be suffi- 
cic-nt to satisfy the strictness of a penal law. 
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: But the force of our reasoning on this point is infinitely strength- 
%ied by the circumstance, that the Leander went to Jacquemel, 
iiot merely for the purpose of touching there, but to make all the 
iiUlitary equipments, (as the very witnesses for the prosecution 
^pose) and to rendezvous with other ships, that were to be jointly 
^ncemed in the projected military expedition. Let us test this 
question, not only by the mer(^tile language of insurance, but 
idso (as the enterprise is said W be military) by the military ac* 
cepta^ioii of words. SupposeNi commander io chief ordered se- 
yeral det^hments from cUflferent points, to rendezvous at a par- 
ticular place, and having made the necessary arrangementS|f to 
proceed yVom thence against an enemy's post. Suppose the Eng- 
Ksh minister directed embarkations from Portsmouth, Falmouth, 
and the Cove of Cork, that they should severally proceed from 
ihose places to the island of Barbadoes, and having jobed forces 
there, that they should mcike a descent upon Caraccas^— ^Duld it 
not be an expedition to be carried on from the place of SKz* 
▼ous, Barbadoes, for instance, and not from any one of the^Kces 
w^nce the detachment proceeded? So in our case, the expedi* 

Cn was to be carried oif, not from New-York, from whence the 
sander sailed, but from Jacquemel, where all the forces were to 
<:oUect, by previous agreement, and from which the military de- 
parture for the Caraccas was to be taken. ^ 
• Some other considerations place tliis matter beyocll a doubt. 
It is proved that when the Leander sailed from New-York the 
arms, &c.|if ere in such bad order that she was in po conditon to 
undertake any military ©perjrtions j and it further appears that 
every p^on who went oi!toi*that vessel, whatever his exp|j:ted 
fanje might be, went as a voluntary passenger to a friendly isl- 
and, where he was to be at liberty to stay or return ; or, if he pre- 
ferred doing so, to enter into a military line, to enrol, and if he 
was an officer, to receive his commissicm. Surely, then, the 
friendly island, where the arms were to be put in proper order for 
ijnilitary purposes, and where the passengers were to change their 
condition, and become soldiers, is the place where the expedition 
is to be considered as assuming a miUtary character ; and from 
^at place you must consider it as cairied on against the objec^ 
^f attack. The construction and force which I have given lo 
those words, " to be carried on from thence," seem to me unan- 
SVR^ratle ; and in a case where so many motives should induce 
you to lean strongly to\mu:His an acquittal, you will^ejoice at hav- 
ing found a restmg place, ^ which your consciences may re- 
pose 1^ and at the opportunity of absolvlhg a man, who is free from 
moral guilt, and who, at the best, has been most rigorously dealt 
l^ith. ^ 

There is yet another point for your consideration : supposing 
all the other requisites of the act to be established against the de- 
fendant; which is the very reverse jof the truth, yet the expedition 



Digitized 



by Google 



212 THE TRIAL OP 

must be carried on against a nation <<with ^om the Unitei 
" States are at peace.** This topic has already trndetgone 8«r 
much discussion, that the force of our observations must have 
long since been impressed on vour niinds ; I shaH therefore b^ 
«j very brief. It is acknowledged that there are two kinds of war, 

one regularly proclaimed by the governments cJf two countries^ 
and one actually e^dstriig dejac^ by the hdnile conduct of on^ 
country against another. So peace, liie opposite of war, must bcf 
capable of receiving two explanations. Now, keeping in retoem-^ 
brance the maxim I have so often impressed upon your minds," 
thsK penal statutes arc to be strictly construed, and that every^ 
Avord employed in descrilnng the offence, is to be received in the 
^^aense moit &vourable to the accused, it necessarily follows, that 
JBtf one of the significations of the word " peace^* will take the de-^ 
^Hnndant's case out or the statute, that signification must be pre-1^ 
^^KjrwjA I^vould be sufficient for me to show that in commoif 
pa|||Hl,^d the ordihary intercourse of life, %at word is fi^* 
* quemiy used hi the sense for which I conteiid. But I shall gd 

iurthcr, and show that even the congress which passed this law,' 
has, in its legislative acts, employed the word in the same way/ 
For that purpose let me request your attention to an act passed 
the 27th of March, 1794, chap. 12. entitled ** an act to provide a 
" naval atmament,'* (vol. 3. p. 24.^ It begins by reciting that^ 
^ the defiMiattons committed by the Algerine corsairs oti the 
^ commerce of the United States, render it necessary that a naval 
^ " force should be provided for its protection.'* The sift decls^^ei 

no war ; congress did not exercise iflfconstitutiorial function of de- 
61arllg war; tK> powei* was even ^V^«> the president oimaking 
reprisals ; but only ail atkthorisation% pucchase or provide, and 
man four ships. - The act then concludes,* that if a peace Mkatt 
« take place between the United States and the Regency c^ Al- 
•* giers, Vio further proceeding shall be had under this act." If a 
peace ihatt take place i Where was the vrar, without a declara* 
tion by congress? How did it originate ? Not in the manner 
indicated by the constitution ; nor in the provisions of that laiv ; 
hXit rniy in the depredations comimtted by Hhe Algerines on the- 
American commerce. • Here, then, is a legislative acknowledgment 
that depredatiohs Of that kind may destroy a state of peace ; and 
that congress sometimes use that word in a sensend way oppo^ied 
to war declared according^ to the forms of the constitution. Please 
to observe, to<5^^ tHat^this act was passec^ oil the 27th of March, 
17,94, arid that the law, on which the defendant is indicted, veas 
I>assed on tlie 5th of Jun^of that year. We only ask you then 
to construe the word « /iaorc*',** m the statute of the 5th of June, in 
the same sense that congress manifestly employed it on the 27th 
of March preceding— as expressing a state Which is destroyed, 
with respect to any foreign power, by the depredations of that 
power upon our commerce ; and of course by aiiy unwarrantable. 
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ho^&e fl^^gresakMis. But the counsd on the other side say there 
canHbt-be war under the terms of the constitution, unless it be de- 
cfcihjd»by eoogress. Here they entrench themselves ; but how do 
i3iey refute the coticludon which results from the statute I have 
just afluded'to I In truth, it seems to me, that the constitution is 
▼ery uhnecessarily and incorrectly firought into this discussion— 
and that any infere|i(ces from it are pemctly inapplicable. That 
ibstrumeilt was formed to ^vent the encroachments of one 
branch of the government upon the others, and of all upon the 
people ^ but it had no reference to any thing except the limitation 
rf the powers of the public funcdaiaries. The preisident un- 
doubtedly cannot, by his own authority, place the country in a 
stalte of war ; but does it follow from thence, that any other coun- 
try cannot destroy the state of peace between itself and us by 
aSctiHal aggressions? Tliat is a thing defacto^ not depending'^ 
the clauses of ^r constitution ; and in that light it was ^nsid< 



un- 
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•d by the congress which passed both this law ^ddH law 
•gainst the Algei^e depredations. Suppose a militar^Ctpedi-^ 
tion had been fitted out by individuals, to be cai'ried on from the 
Umted States, against the Algerines, during the existence of that 
law, woirid the district attorney have gravely contended, in the 
idice of its last clause, that the Regency of Algiers was at peace 
Whli the United States, becavse congress had not formally declare 
itA war against it I The true construction of the statute on whid| 
the defendant is indicted, I take to be this — it is meant to go fa* 
ther than the law of nations, but for whom ? For those nadons, 
irhose unequivocal amitv ;ja9d friendly dispositions towards us, 
cntitlc^then^to somethiMkmore advantageous than the bag| bene- 
fit of 8ie\law of n^ons-Bnose who preserve only a tbrmaTpeace, 
while they are infniung the injuries of war, do not deserve, and 
shall not enjoy, the privileges which we confer, by our own code, 
upon sincerely friendly, and therefore favoured states. 

This brings us to con^der what has been the conduct of Spain 
towards the United States. The district-attorney admitted that 
lie ^ould be under the necessity of proving, every thuig that 
enters into the statutory descripdon of this ofience, and among 
Other things that the United States were at peace with Spain.^ — 
In the course of the trial, however, he has offered no proof of 
nhat (ttsputable fact ; not even by reading the magical words 
which compose the first ardcle of the treaty of San Lorenzo. I 
beg le^ve, therefore,#to propose to him this dilemma. Either 
•there is no proof of which you gentlemen, af jurors, can take 
cogmzance, that the United Statesavere at peace with Spkin — 
and of course the defendant must be acquitted : or the state of 
the two countries, as to peace or war, is a matter on which the 
jury is warraflted to form an opiniorij from circumstances of 
public, notoriety— and then, of course, the discussion of those cir- 
cumstances of public notoriety is open to us ; notwithstanding 
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the court judged fit to rejecty as evideocoi the presideQt'a message 
and the public documentSy by which we offered to prove the re- 
lative state of the two countries. In the absence of proo^ on the 
part of the prosepution, as to the existence of peace> let me state 
ft case by way of hypothetds. Suppose Spain had made encroach- 
ments qpon our territory'-4iad captured our dtizens up(^ ouc 
own boundaripsy and had committ^ depredittions on our com- 
saerce) such as by inference* constituted the Algerine war, could 
U be said that we were at peace under circumstances that con- 
gress itself declared destroyed peace between the United States 
and Algiers ? Has the testimony for the prosecution proved that 
m state of things different from this existed, and it should {Mcove 
every thing necessary for the conviction of the defendant. But 
wUl probably be at present contended on the other ^e, that 
may ground your verdict as to tliis pcrnit, on public notoriety 
SO9 I ask you, is it not publicly notorious, thut wh^ 1 have, 
just Qpw h34K>thetically laid before you, was in truth, the real 
conduct of Spain ? The district-attorney, in hi^ opening ^)eech, 
aaid that this prosecution was to do justice between Spain and tlie 
United States-— by this statement I think he accurately arranged 
the parties concerned — and justly placed the United States on the 
side of the defendant. Spain is the prosecutrix ; she has come 
into your courts, saying she was at peace, while she was making 
%pu ieel the calamitks of war. She asks from you the benefit of 
me of your own ^ peculiar laws, such as is not to be found in the 
code of any other nation, which was enacted from internal con- 
sideraticms, and in favour of other states^ that observe towards us 
a conduct unequivocally friendly ; a^she asks from you this 
gratuitous favour, as a right, while yoiPterritoiies are yet mark- 
ed by her unequivocally hostile aggres{uons4§ Let her ta^e the 
benefit of the law of nations against your citizens, as she would 
be obliged to do against Bristish subjects, if they had pursued a 
similar conduct. The executive disavows their acts, and leaves 
the individuals, if taken, without national protection ; surely such 
disavowal and abandonment on the part of our executive, is an 
ample sacrifice to the etiquette of courts. Suppose ^ indictment 
on this statute had been framed in the Mississippi territory, 
against any brave Americans, who, without the orders of govern- 
xneiA, might have made a military ^pedition within the ^i^panish^ 
lines to rescue the Kempers. The construction of the, law that 
would be ^pUcable to their case, in that country, is equaUy ap-. 
pUcable to the case of the defendant in New-York. What the^, 
let me ask you, would be the astonishment and imfigns^tion of a 
jury there, if the public prosecutor informed themj that notwith- 
standing diese outrages were unatoned for, and perhaps likely 
to be repeated, yet it wtis expedient to sacrifice those giallant ad- 
venturers to her resentment. Would. they not, by their verdict, 
teach the government to answer thus^ to such an insolent demand 
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Ih iiht pait of Spun ? BtUnre you ask the sacnfice of AmeAMi 
dtizens, restore Uiose you have carried away, abandon our U JN i * 
tones, make satisfaction for your depredations on our property 
and commerce, renounce your hostile plans — and after you have 
purged away your own offences, should any new injuries be done 
to you, then you shall enjoy the benefit of all our laws. Let your 
VertKct give govemnient the same instructive lesson ; you are tWe 
protectors of a fellow citizen against the vindictive oppression of 
foreign states ; you have the power of resisting their insolent 
demands ; you have nothing to do with their vapouring menaces ; 
to them I trust government has already replied, that Amerida 
adopts Fingal's advice to the son of Ossian-^Nevcr seek the bat- 
tie with the foe-— nor shun it when it comes. 

I have thus, gentlemen, lixamined the statute at some lengthjk- 
and gives to it a construction, which, if you believe it corre^B; 
.will undoubtedly entitle the defendant to an acquittal. I sha!P 
^give you an additional reA)n why you should believe in the cor- 
rectness of my construction. General Miranda's expedition was a 
subject of general conversation m this city some time before it 
sailed ; it was carried on under the eyes of the government, and 
known to many, whose political communications with Washing- 
ton city are no doubt accurate and frequent. This circumstance, 
even exclusive of the inferences that must arise from the non- 
attendance of the heads of departments, is sufficient to convince 
you that the expedition was carried on with the knowledge of 
government. Why then was it not prevented ? Most assuredly 
because the executive saw that it could be carried on, and in- 
deed was carrying on, «psistently with the laws of the United 
States. If it were otherMse, if the expedition were a violation 
of the law, with stich ample time for deliberation and action, 
would not the president have exercised the power vested in him 
by the seventh section of this statute, and hindered the sailing of 
the Leander. To render this argument more striking, let me 
remind yx)u of the evidence of colonels Swartwout and Piatt ; by 
which it irresistibly appears that the defendant had no doubt he 
was acting with the knowledge of government, and therefore 
would do nothing intentionally to violate the law. Let me also 
recal to your tflemories captain Duncanson's letter, which ^^ou 
have read— From that lette^draw 'your ovra conclusions, as to 
the extent of the president's knowledge — ^biit it is certain that 
captain Duncanson, who resided in Washington, was apprised of 
the expedition, and informed that colonel Smith would have the 
disposal of s#me military commissions. Was he, think you, 
the only man in Washington to whom those thii^s had been told ; 
or do you believe that the president and the officers of govern- 
ment were ignorant of reports, that had obtained very general 
currency ? His letter is dated the 20th of December last, and the 
Leander did not sail until the 2d of February. The expedition 
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ifftt tJierefbiT known at Washington six or seven weeks before 
SClMk place, and no effort made to stop it. Surely, then, the pre- 
ddent and secretary of state, and other officers of govemmentf 
considered it as perfectly consistent with our laws. I confess, 
gentlemen, I attach very great weight to the o[unions of those 
gentlemen-— I uneerely esteem and respect them alt— Mr. Jeffer- 
son I believe to benot only an enlightened patriot and a consununate 
statesman, but also tp comprise in his extensive in&rmation, a 
very accurate knowledge of the law : He had learned, I presume, 
that the Leander was bound, in the first instance, for Jacquemel ; 
he knew that the tran^wrting of arms, ammunition and miUtsuy 
stores to St. Domingo was not prohibited ; he knew an American 
ms well as a foreigner might travel — he probably considered, as 
I do, every person llnit went in the ^.eander, as in the eye of4lhe 
law, only a traveller, till he should assume a military cjjaracter in 
a foreign port—he saw that no military expedition was to be 
carried on fi!om the United States ;%uid he felt that there wal 
nothing in our relations to Spain which could lay claim to 
the extraordinary exertion of peculiar friendship on the part 
of the United States ; nor an"^ thing in the object df t^e ex- 
pedition itself^ that could alarm his benevolence or patriotism. 
This view of the subject does justice to all parties ; it marks the 
wisdom of the preudent in abstaining from interfering with the 
expedidon ; it marks the prudence of the chief by whom it was 
conducted, and the cautious observance of the law by those who 
acted under him ; and it will mark your discriminadon, justice 
and integrity, if you adopt this construction of the statute, and 
give a verdict of acquittal. ^ 

I could wish, before I conclude, tlVn^e another observadon. 
This trial has by some been considered as a party question, and 
I understand that my conduct in the defence of the gentleman 
indicted, has been talked of, by the weak and ignorant, as some- 
thing like^ dereliction of my professed political principles. I 
I»ty such party-bigots, andnhave only to assure them, that no 
feelings such as they possess, shall ever weaken my zeal for my 
client. But a^ to my political principles, they are a siUsject on 
which I am too proud to parley, or enter into a vindiqatory ex- 
planation with any man. In me, republicanism is not the result 
of%irth, nor the accidentaltoffsprmg of family connexions— it is 
the fruit of feeling and sentimen^of study and reflection, of ob- 
servation and experience— it is endeared to me by sufferings and 
misfortunes. I see gentlemen on that jury, between whose po- 
litical principles and mine, there is not a shade of 4dflerenc&-— we 
agree as to the^hands to which we would confide the offices^ 
honours, powennd wealth of the republic — I trust we\dsD agree 
in this, that nothing can be more injurious to the due administra- 
^n of the law, than that political considerations or party prejur 
dices shouU be permitted to ascend the bench, or enter into the 

s * 
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ji»7-b(«. That pollution of justice has given rise to many of 
those abominations and horrors wlich have disgracfed and deso^ 
Jated Europe. I adjure you, do not mbgle the spirit of party, 
with the wholesome medicine of the law ; for if you do, most as^ 
auredly, sooner or later, eT)en'Jianded justice will comtnend the irui 
gredients of the fioiaoned chalice^ to your omi ti/is, IJntreat you, ' 
exercise your prerogatives and disciiarge your duty m the spirit 
of updghtness and mercy— »do not suffer the defendant to be 
sacrificed as a sin-offering or a peace-offc;ring ; and if he is to be 
niade the scape-goat, on wiiich are to be fixed the faults of others, 
give him, at least, tlie privilege of escape. 

[Mr. Heirison's speech is here omitted.} 

Sanford, It has now become my duty to address you on the 
pai;^ of the prosecution. 1% doing this, p^iaps I shall not, in 
any respect, imitate the example of the counsel for the defendant, 
who haye^preceded me* I snail certainly not be so loud ; for my 
tongs would fail in the attty pt. I shall certainly not be so long ; 
for, ii'l should not exhaust my subject, V should, at least, exhaust 
myself in less time than any one of them has occupied in ad^ " 
dressuig you. I shall undoubtedly be less eloquent than they ; 
for the arts of eloquence are not mine. I cannot address you 
wjith vehemence; for it is not my manner. I shall not invoke 
God, as they have done ; and, 1 stiall not even attempt to move 
your passions. 

I sliall address myself solely to your good sense, and shall 
presume that you sit here under the influence of no other senti* 
ment than an anxious wish to do justice, acccording to law and 
evidence, between tlie coiMiunity and the individual accused. 

You have been addressi| at great length, by four counsel on 
the part of the defendant. Each one has treated the subject in 
his own way, but, in some respects, all have pursued the same 
coitrse — all have concurred in attempting to excite prejudices in 
your minds agabsttliis prosecution-— all have exerted their inge* 
fiuity? aivi exhausted their talents v^ this attempt. Every topic 
Wiiich mif^t serve ;to catch a prejudice, enUst a passion, or ex- 
cite a feeling in favour of the defendant, has been urged upon 
your attention. t^ 

For this purpose, the indictment against colonel Smith has 
been denounced as a state-pro^cutiot .One of the counsel fes 
declared that he shall take it ffr a fact, another has said that he 
takes it for granted, and all have asserted that this is a state-pro- 
secution. The object of affixing this appellation to the present 
case is obvious They give it an odious name, in order that you 
Iftay connect with it all those odious ideas which are connected 
With state^rosecutions in countries where they i^ftlly exist. But, 
gentlemen, you are not to.be deluded by the magic of a word, 
where, too, that word is altogether misapplied. They affirm that 
this is a stete prbsecution. I ask, what evidence is before you to 
Ihow that thiols ^state-prosecution? There is none. This, then, 
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is merely an unsupported declaration made by the counsel, an as- 
Bcrtion without proof. But in what sense can this, or any other, 
be called a state-prosecution in this country ? We have deriv^ 
tliis. expression from the country from which we derived our Ian- 
guage ; but a state-prosecution, as understood in Europe, cannot 
cxi^t under the laws of the United States. In the despotic go- 
vernments of Europe, we know that an individual may be called 
upon to answer for any offence alleged agamst him by the prince 
or lis officers. Prosecutions so instituted, where it is in the plea- 
surt o;' the monarch to accuse, and in his power to condemn, are 
properly called state-prtysecutions, and are justly odious. But our 
constitution and laws secure us from such arbitrary accusations* 
The prosecution against Smith, in this instance, is by an indict- 
ment found by a grand jury. It is not an accusation presented 
for trial by the president, or aiiy officer of the government, 
biit it is the solemn act of a grand jury of the country, by which 
they allege, on their oaths, that a violation of the laws has beeft 
committed. It comes before you m the same manner as any 
other prosecution, for murder, robbery, or any otlier offence. And 
there would be as much reason in denounciiig an indictment for 
murder as a state-prosecution, as there is in applying the ex- 
pression to this case. Surely then, gentlemen, you cannot be 
misled by the declamation which you have heard concerning state- 
prosecutions. 

For the same pui^pose, the counsel have appealed to your love 
of liberty, and have pronounced this a glorious enterprise, intend- 
ed to give liberty to a great people. They have told you that it 
deserves your con>mendation and favour. It is certainly very na- 
tural that ideas like these should fall fJRn those of the counsel who 
have themselves figured in revolutionary scenes, and have in per- 
son contributed to erect the fabric of our independence. Undoubt- 
edly, the mere mention of this subject must revive their revolu- 
tionary ardour, and excite the recollection of those services which 
they rendered their country when her own independence was ia 
contest Surely, it is very natural that such feelings should pro- 
duce such effusions. 

But let me seriously ask you whether this expedition deserves 
commendation or favour I What are the views of Miranda, this 
knight-errant of liberty, as he is now represented ? Does it appear 
that he intends to give his country a government more free than 
that to which it is now subject I Does it appear that the inhabi- 
tants of Caraccas are discontented with their present situation, or 
desirous of the emancipation which is about to be forced upoq 
them ? There is no evidence of this. On the contrary, as &r as 
"We have evidence on the subject, it appears that this expedition 
was prepared, not to give liberty to an oppressed people, but to 
invade the peaceable colonies of a friendly po^r-^tQ gyatify th|5 
^varice and ambition of individuals, But the principle upo^ 
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^hicli all this declamation proceeds is unsound, and, in my 
opinion, deserves detestation rather than applause. According to 
this principle, we are to become arbiters of systems of g^ovem- 
ment for other countries, and to set on foot expeditions to give li* 
berty to the oppressed. If this expedition, which is to f^ive liberty 
to a part of South America, be so glorious, it would be equally 
proper, and doubly glorious, in the view of the counsel, to prepare 
another against France or Spain, to invade those countries, and to 
expel theCorsican usurper, as the counsel have been* pleased to 
call the emperor of France. If this be allowable for us, any Eu- 
ropean nation, having an equal right to relieve the opi)ressed, 
might imagine that our government conld be changed for the 
better, and might kindly invade us for the glorious purpose of 
- giving us that liberty which we could not before understand or 
enjoy. Such a principle would destroy the peace of the world. 
Under pretence of propagating the true religion, Mahomet and 
his followers ravaged half the earth. Cortez and Pi> rro, when 
they conquered and pillaged the finest parts of South America, 
had pretexts as plausible and as just as those of Miranda in tins 
instance. While their professed object was to extend the chris- 
tian faith, their motives were avarice and ambition, and tlieir real 
objects plunder and conquest. Their expeditions were as glo^ 
rious, as honourable, and as much entitled to applause as that of 
Miranda, which, though three hundred years later, is directed to 
the same shores, dictated by the same motives, and pui'sued for 
the same objects. The visions of glory which have so dazzled 
the imaginations of some of the counsel will, therefore, be lost up* 
on your good sense and sober judgment. 

The adverse counsel have also been pleased to say, that the 
avowed object of this prosecution is to gratify the government of 
Spain. This is another assertion without proof. Some expres- 
sions which I used in opening the cause to you, have been per- 
verted in support of this assertion. All that I said then, or say 
now on that subject is, that if our laws have been infringed, and 
the rights of a foreign nation have been invaded by the same of- 
fence, the execution of our own laws must be, in some degree, a 
reparation to the foreign state. I have not urged or intimated an 
idea that Smith should be convicted to gratify Spain. He must 
be tried, and convicted or acquitted according to our own law and 
the evidence against him. 

In the preceding stages of the trial I have said, more than once, 
that this statute is declaratory of the law of nations. The last 
counsel has, I think, admitted this, but one of the counsel for the 
defendant has stoutly denied it. I have before stated to you some 
reasons in support of the idea that this statute b founded on the 
law of nations. The same opinion was declared by Judge Pater- 
9f n in his late char||;e to thtt grand jury. Ip addition to this, I 



Digitized 



by Google 



fM THE TRIAL OF 

•hall now read to you some passages iVotn Vattcl's Lair ot Na« 
tions^ which will establish tl.is point beyond question. 

[Mr. Sanfi3rd here read from Vattel, pages 223, 249,252, 634, 
end 2 16. 

The counsel for t^je defendant have advanced many proposi- 
tions which I shall not dispute. They insist, thai in a criminal 
case the jury have a ri;»ht to determine both the law and the fact, 
and many hours have been spent in establishing this point. This 
doctrine we do not deny. \\'e admit that the jury have a right 
to determine both law and fact ; and if we differ at ail, it is only 
in respect to the manner in which this right should be exercised. 
We contend, that in a criminal, as wdl as in a civil case,' it is the 
duty of the jury to receive the law as laid down by the court, and 
to adopt and enforce it, unless they are clearly satisfied that the 
court has mistaken the law. If such should be the opinion of the 
jury, they have the power of giving a general verdict against the 
charge of tlie court, which cannot be controuled. But the power 
of rejecttng the opinion of the court should be exercised with 
great caution and hesitation. It is the peculiar province and duty 
of the court to determine the law. It consists of persons profes- 
sionally versed in the law, and sworn to lay it down truly. The 
' jury, coming fix)ra the community at large, cannot be versed in 
the science of law. It follows from these considerations, that the 
jury shoukl receive the law from the court with great re^jcct 
and deference, and should not disregard it, unless they are per* 
fectly and conscientiously convinced that it is erroneous. 

It is also insisted tiiat the jury have a right to take into view 
notorious facts, and act upon them in the same manner as if evi- 
dence of tliose facts had been given in open court. This position 
is true in some few cases, but is by no means correct in die ex- 
travagant latitude to which the defendant's counsel would carry 
it. It can only be true when confined to cases in whigh facts are 
so notorious and autlientic as to preclude the possibility of error. 
The jury are sworn to j^ive a vtixlict according to evidence ; and 
the meaning of this obligation is, that they shall decide the cause 
upon the evidence regularly laid before them under the legal sane-* 
tion of an oath. The extravagant length to which the adverse 
counsel have attempted to carry this idea would unsettle the foun- 
dations of justice, and destroy the security afforded by tlie laws. 
There could not be a more dangerous principle in the adminis- 
trauon of justice than that the jury should be at liberty to adopt 
as proofs rumours and newspaper information, to substitute h^ce 
say for legal evidence, and to overiiile evidence regularly given 
upon oath by the imaginary weight of circumstances not per- 
sonally known to them, and not disclosed to them under any legal 
or moral sanction of truth. So dangerous a principle is unknown 
p our laws. All evidence must be given to » jury upon oath, an^ 
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accbh!^ td duch evidence the jury are bound by their tjath t# 
decide. 

Having thus attempted to answer some of the general topics 
which have been urged upon you, I dismiss these preliminary 
observations, and proceed to the more essential merits of the 
cause. 

Colonel Smith is indicted for the breach of a positive statute 
of the Unit'jd States. The charge against him is, that he began, 
set on foot, and provided the means, in the city of New-York, for 
a military enterprise, to be carried on against the dominions of 
Spain in South America. The inquiry for you, therclbre, is, 
whether this charge has been supported by the evidence adduc- 
ed on the part of the prosecution. Can it be necessary to address 
you on this subject ? Who is there who is not convinced that 
these facts took place ? If there be any one who has heard the 
mass of testimony now before you, and is not, convinced that 
these things actually took place in point of fact, no evidence which 
could be offered, and no argunitnts which I can use, would con- 
vince him. If, therefore, I were to pursue the dictates of my own 
judgment, 1 should deem it superfluous to address you on this 
part of the subject. But even this plain part of the subject, de- 
pending merely on matter of fact, has not escaped the criticisms 
and cavils of the counsel for the defendant. It is therefore, per- 
haps, my duty to examine the testimony, and review some of their 
objections. I shall attempt to do it. 

In the opening of the cause it was stated, that four points were 
to be established on the part of the prosecution, in order to con- 
vict the defendant. 

First. That a military expedition, or enterprise, was set on foot' 
in the city of New-York. 

Secondly. That this expedition, or enterprise, was intended to 
be carried on against the dominions of Spain in South America* 

Thirdly. That colonel Smith was concerned in preparing this 
expedition in some of the modes charged in the indictment. 

Fourthly. That the United States and Spain were at peace. 

Let us examine the evidence applicable to each of these point* 
singly, and inquire whether they are not all most fully established. 

First. Was there a military expedition set on foot ? If any thing 
can be established as afaa by the testimony of witnesses, surely 
this has been done in the present instance. I need not repeat to 
you their testimony. It is nwst abundantly proved that an expe- 
dition of very considerable magnitude was prepared in this city in 
January last. The military character of this expedition is equally 
clear. It is in vain to say, as the counsel for the defendant have 
said, that perhaps it was for commerce, and not for war. Such ' 
a presumption would be against all the evidence in ^he cause. The 
preparations which took place possess every characteristic of a 
Tnilitary enterprise. A great quantity of arms and equipments of 
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d^erent kinds, adapted to different kinds of military service, miC^ 
tary stores of various kinds, men enlisted for military service, ar» 
Tang^ according to military rules, provided with officers, those- 
officers uniformed, and the whole comm<uided by General Mi-^ 
Tanda ; all these circumstances furnish deci^ve and satisfactory 
evidence of the military nature of the expedition. The false mani* 
fest of the cargo of the Leander, exhibited to the custom-l.ouse by 
Lewis, the captain, and sworn to by him, is also evidence to tJie 
same effect. No other motive but a consciousness that the en- 
terprise in which they were engaged was unlawful, could have 
led to the false description in the manifest of the articles of the 
cargo. The exportation of arms and military stores, for pur-' 
poses of commerce, was then, and is now lawful. The mani-- 
fest of the cargo required to be exhibited to the custom** 
lioose when a vessel clears out, ought to contain a true statement 
of the particulars of the cargo, and must be verified by oath ; but 
the clearance which is furnished to the merchant may omit to 
describe any part of his cargo at his pleasure. Why then should 
there have been thb concealment ? If their object was commerce, 
the laws presented no impediment to their desi^fi, and there could 
not have been a motive for concealment. But if, in truth, the real 
Old of the enterprise was war, a true maniiest of the cargo pre- 
sented at the custom-house, might have frustrated the project ; 
and no other solution can be given to the conduct of the par- 
ties in this particular. If, therefore, the expedition had never 
sailed from New-York, there could not be a doubt that its 
proper character was military, and not commercial. But if we 
trace it in its subsequent progress, as^now proved to you, this will 
still more fully appear. The event has established decisively the 
original character of the enterprise. No mercantile business what- 
ever was transacted at Jacquemel, or elsewhere. No part of the 
cargo was landed. Nothing was bought or sold. The people of 
the ship ^ere employed in preparing the aims for U8e> and Rose, 
the witness, was engaged in putting handles to the pikes. Miran- 
da was employed in negociating, appointing his officers, pro- 
curing two schooners to aid in the enterprise, and printing pro- 
clamations. At Aruba the men were landed, a military parade 
took place, and Miranda reviewed his troops. They proceeded, 
ivith a pilot on boaixl, for the declared purpose of landing on the 
main to commence hostilities. Before this could be effected, an 
engagement took place with the Spanish vessels, the schooners 
•were captured, and the attempt to land was at that time defeated. 
With the proof of all these fiicts before you, can you entertain 
one doubt, whethet* this was, or was not, a military enterprise ? 
Surely, gentlemen, I do not deceive myself, when I suppose that 
your minds must be completely satisfied on this point. 

The next point is the destination of the enterprise. Here I 
luight ^fely rely upon the admissions of the adverse counsel.-;-* 



Digitized 



by Google 



WILLIAM S- SMITH. i29 

In the ardOT of their attempt to enlist your feelings in &your of 
the enterprise, they have in effect admitted all that the indict* 
;ment alleges, or that we contend for upon this point. They have 
pronounced the enterprise glorious, on account of its object. The 
avowed object is, in their own words, lo emancipate the Spanish 
colonies, to ^ive liberty to millions of men, and to prostrate the 
tyranny of Spuin. Now, without discussing the propriety of the 
terms in which they make tfcis admission, this is the very ob- 
ject which we ascribe to the expedition on the partot the prose* 
cution. 

But it is not necessary that we should rely upon any admis- 
don of our opponents. The destination of the enterprise is 
proved to you as a matter of fact, beyond contradiction, by testi* 
mony which has been given in the cause. The testimony of 
^ose alone is amply sufficient to show the destination and object 
of the expedition. It is unnecessary that I should repeat itv In 
addition to this* is the testimony of Mr. Swartwout, Mr. Ripley, 
and colonel Piatt. They all prove the destination and object of 
the expedition as stated by the defendant himself, as derived from 
his own mouth, and this is the strongest evidence against him.— 
If any thing can be sufiiciently proved, this is so proved. 

But the counsel say that admitting all this, still the expeditioii 
was not to be carried on from the city of New-York— or from the 
United States, and therefore the case is not within the statiAe. 
The military expedition described in the act, is to be carried on 
from thence i that is, as we agree on both sides, from the United 
States, where it was prepared. These words, like all the others 
which describe the offence, must undoubtedly be satisfied accord* 
ing to their true meaning. 

The obje;ption of the counsel then is, that the Leander merely 
look on board the men, arms, sind military stores in the city it 
New York, and proceeded to Jacquemel, and /row thence carried 
on the expedition. In a word, the whole objection fairly stated, 
is, 'that the expedition was not to be earned on directly from the 
United States. Is it possible gentlemen, that such an evasion 
can prevail with an enlightened jury ? If I do not misjudge this 
sophism ib muqh too weak to mislead you. 

But let the objection be examined. What is the fair force and 
aneaning of the words to be carried on from thence ? Is there any 
thing in these words to convey ilie idea that the vessel in which 
the expedition sails may not touch at an intermediate port \ Does 
such a circumstance render it less an expedition cainied on from 
the original port ? Certainly not. These words are lo be con* 
strued together ; and I ask )¥hat ^s the meaning of the words to 
he carried on ? I understand them to mean that the expedition is 
to be prosecuted, to be proceeded in, to be moved forward and 
promoted. It cannot be denied that this expedition was to be 
^rgseculed a»4 proceeded if^ fy9m the city of ^New-York.--^ 
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An expcditicm consists of all the prq)aratkini which are made tat 
a particular purpose^ and if it is to be carried on from one place 
riOher than another, copimon sense would seem to dictate that it 
is to be.carried on from the place where those preparations are 
made ; for from that place it must first move forw<ird to the 
place of destination. I might contend, if it were necessary, that 
an expedition may be set on foot to be carried on from different^ 
places successively. An expedition may be set on foot in New- 
York, to be carried on from thence to Jacquemel, from thence 
to Aruba, and from thence to the Main, to effect the final object 
of the expedition. In such a case if it were true that the expe- 
dition was to be carried on from Jacquemel, it would not be the 
less true that it was to be carried on from New-York. If the 
words /rom thmce are to be taken by themselves ar.d considered as 
indicating merely the place from which the expedition proceeds^ 
then it is carried on from plaCe to place, and from every place 
from which it proceeds, and ti^e words of the law are fully satisfi- 
ed. But the g;ood sense and sound construction of these words, 
as used in the law are, that they refer to that place where the ex- 
pedition is prepared, where its means are collected and organized^ 
where it assumes the character of an expedition, and from which 
it first proceeds in that character. It cannot be denied that these 
preparations had risen to the maturity of an expedftion or enter- 
prise when the Leander left New-York. It cannot be dtnied 
that the expedition was intended to proceed from New-lork to 
South America, either directly or circuitously. It cannot be de-. 
nied that the expedition did proceed from New-York, iiaxt it did 
arrive on the coast of South America, at or near ttie place of its 
destination, and that when it arrived it was the same expedition 
which was begun or set on foot in New- York. If these tliings 
be so it appears to me a refinement beyond common sense, and 
the plain meaning of language to say that such an expedition was 
not set on foot in New -York to be carried on from thence. 

But our opponents still say that the expedition was not to be 
carried on from the United Sjtates, because when the I .eander 
sailed from New-York the expedition was not in a conclitiai> to 
act efficiently. The guns were not mounted, the pikes were 
without handles, the muskets had not been furbished and the 
men were undisciplined. All these circumstances are detailed with 
great gravity, and the counsel then ask, was this a military ex- 
pedition to be carried on from New-York ? Surely gentlemen it 
can hardly be necessary to give a serious answer to declamation 
like this. If it were, it would be enough to say that it is imma- 
terial whether the preparations were great or small, whether the 
equipments were complete or incomplete, or whether one set 
of means would not have been better adapted to the object than 
another. It is enoupjh that an expedition has commenced in 
the United States. The ojOfence described by the act consists i^ 
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be^ning attd setting it on foot here. This is the violation of 
our peace and the offence against the statute. If the preparations 
made here amounted to an expedition or enterprise described by 
the act, the offence was complete, and it would not have been al- 
tered or diminished if the Leander had sunk before she left the 
waters of New-York. 

The counsel for the defendant have compared this to a case of 
insurance. They ask if a vessel should be insured from New- York 
to Caraccas, and should in the course of the voyage deviate from 
the direct route, and. go to Jacquemel whether this would not 
defeat the insurance ? I admit that it would. They then con- 
tend that by some analogy this cannot be a voyage from New- 
York to Caraccas, because the ship touched at Jacquemel. The 
fallacy of this comparison is evident. Insurance is a precise con- 
tract, and ^he most material ingredient in every insurance is the 
route or voyage designated in that contract. The insured under- 
takes on his part that the voyage designated shall be pursued and 
a deviation from it is a breach of the contract on his part by 
which the benefit of the insurance is forfeited. Here is no ques- 
tion respecting any contract, and there is therefore no analogy 
between the cases. A voyage from New-York to Caraccas is not 
the less a voyage from New-York, because it may have been 
made circuitously, or because the ship may have touched at in- 
tennediate ports in her passage. 

Suppose that one of you should project a mercantile expedi- 
tion from New- York to Calcutta, and should direct the captain of 
your ship to touch at the Cape of Good Hope to take in refresh- 
ments, to obtain intelligence, or for any other purpose whateTer. 
Would not this be a mercantile expedition to be carried on from 
New-York ? Would you not speak of it in the language of this 
law, as an expedition to be carried on from New -York to Calcutta ? 
Surely it would not be pretended, in such a case, that touching at 
the Cape of Good Hope, would make that less a voyage or ex- 
pedition from New-York, which had been originally projected to 
be carried on, and was actually carried on from thence. 

If the mere circumstance of performing the voyage, or con- 
ducting the expedition circuitously, be a sufficient objection, then 
this statute may be forever evaded. Any military expedition 
may be set on foot in the United States and any hostile prepara- 
tions made against another country with impunity. The perpe* 
trators have only to touch at some other place before they reach 
the point of their destination, which it may frequently be necessa- 
ry, and always convenient to do. In this mode they may, accord- 
ing to the present objection, sacrifice the peace of their country, 
and bid defiance to its laws. This chimerical objection, which ex- 
ists only in the brain of the counsel who have urged it, ijaust 
therefore be dismissed as frivolous and unsound. 
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The plain meaiUDg of this law is that while the United Stat«» 
are at peace, no person shall be allowed to make preparations in 
their teriitories for war against fpreign nations. I cannot but feel 
confident that you will give it effect according to its true sense 
and spirit. i 

I proceed to the agency of Smith, the defendant, in this expe* 
dition. It is enough if he either began it or set it on foot, or pre- 
pared the means as charged in the indictment. Did he bej^in the; 
expedition ? Upon this point his counsel say there is no evidence 
s^sdnst liim. They ask who began the expedition, and they an- 
swer Miranda. This is not so upon the evidence before you.'— 
Miranda conceived the project, and formed the design, but the 
beginning of the expedition must be something different from the 
conception of the project. The imaginations of Miranda did not 
constitute an expedition nor did. they begin it in tl^e sense of thia 
law. Our law punishes no inan for his thoughts. The beginning 
of the expedition in the sense of this act is the first overt act per- 
formed by any one of those who had embarked in the project for 
the purpose of carrying it into effect. If this be the true idea of 
commencing the expedition, then Smith began it It appears 
that he took the first and most essential step in the enterprise*-* 
He informed Miranda of a ship proper for his purpose, introuu^ 
ced him to Mr. Ogden, the owner of the Leander, and facilitat- 
ed the contract for the charter of the ship. This appears to be 
the first open act In the affair, and is therefore the beginning of 
the expedition. If this had not happened the expedition might 
never have taken place. But whatever may be considered the 
commencement of the expedition, Smith's agency in it may pro- 
perly be called setting it on foot. It appears that throughout 
Smith did every thing in his power to promote it. Colonel Piatt 
states that Smith procured sucli means as Miranda wanted His 
aid in procuring the ship, the enlistment of men by himself and 
his agents, the payment of money to the men enlisted, and every 
' step taken by colonel Smith in the progrtjss of the affair are all acts 
of setting on foot the expedition ; for they all tended to bring it 
to maturity, to give it its military character, and promote its ul- 
timate object, and without them it might have been abortive. 

The indictment however, presents a more precise charge 
against colonel Smith. It alleges that he provided as means for 
this expedition thirty men, and three lumdred dollars in money, 
Jf I do not exceedingly deceive myself this charge Ls established 
by the testimony beyond the possibiiity of doubt or contradiction. 
Fink swears positively that he enlisted about iventy rot-n by 
Smith's direction and as his agent, and his testimony is confirm- 
ed by the ttstimony of several of the men enlisted, and by the 
muster roll and other papers produced and proved. Doctor 
Douglass testifies that Smith himself engaged about twelve or 
fourteen men for the same service. Here, then, is the most sa^ ^ 
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^isfactory evidence that Smith provided more than thirty men 
for the expedition. But his counsel say that these could not 
be men for a military enterprise, that they were unfledged fel- 
fows, who had not been drilled, and had never seen service. 
Really, gentlemen, the counsel must think too well of your good 
^ense to expect to convince or persuade you by observations like 
these. If the expedition was military in its nature, which I think 
has been suflkiently proved, and the men were engaged for 
its service, it is sufficient to constitute the ofience. The counsel 
might as well have told you that the men were too tall or too 
ishort for soldiers as to urge such objections. 

Another objection is, that the men enlisted had an option to 
Continue in the service or leave it ; and this is called a civil con- 
tract for service. Be it so, for the sake of argument ; and what 
then ? They were still provided by Smith as means for the expe- 
dition, and while they were on the land, and at liberty, could not 
have been provided in any other way than by a voluntary con- 
■Iract on their part. The civil contract, as the gentlemen have 
called it, therefore, does not help them ; for the men engaged 
by Smith, under that contract, were provided by him for the ex- 
pedition, in the true sense of the law. Was this the less so, be- 
cause they had an option to return ? I conceive not ; for the same 
answer recurs. They were provided for the expedition, and there- 
by the offence was complete. An option which might never be 
exercised could not alter the nature of the oifence. 

But, in truth, what was this civil contract, and this option to 
leave the service of the expedition ? It was, gentlemen, merely a 
decoy, a contrivance, to kidnap and entrap these young men and 
boys on board of the ship, where they were effectually secured 
and compelled to proceed in her. After they had been allured 
on board by this artifice they were not permitted to return. This 
fact appears from the testimpny of Rose, who was himself desi- 
rous to leave the ship while she lay at Staten-Island, but was not 
permitted to come away. The bait thrown out was according to 
the taste of the gudgeon. Some were told that they were to go to 
Washington to form a guard for the president, and others were 
to guard the mail ; but all were assured that they were enlisted 
for the service of the United States, and were hot to go out of 
their tenitories. But after they were on board, and the ship had 
proceeded to Staten-Island, no one was permitted to leave her ; 
and no more was heard of an option to return. But, say the coun- 
sel, they had an opportunity to leave the ship when they landed 
at Aruba. This was, indeed, a most desirable dilemma ; either 
to remain destitute and friendless on a little island in the ocean, 
or to reimbark with their comrades, and follow the fortunes of the 
expedition. 

I consider it then established as a fact to your satisfaction, that 
ficHonel Smith provided thirty men for this expedition. 
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It is also alleged that he provided money for the same purpose. 
This is proved by Fink, to whom Smith paid three hundred and 
ten dollars or about that sum as the amount of pay tp b^ advanced ' 
to the men enlisted by Fink ; and Fink by Smith's direction paid 
the money to the men. This is proof positive and sufficient that 
Smith provided three hundred dollars in money for the expedi* 
tion as charged in the indictment. Even his own counsel have 
passed over this part of the testimony in silence. It was vnse in 
them not to touch it. It wa» too tough for them. It could neither 
be perverted by sophistry nor obscured by eloquence. If there 
were no other evidence of Smith's agency in the s^air^ this alo^ie 
would be sufficient, and must convict him. 

Colden, There is a mistake. I contend that the men wer« 
not military men, nor was the money applied to military puiposes» 
it was simply to engage them for a passage. 

Emmet, ' I said that the contract which was made by Fink "^as 
annulled by another engagement made by Burning. 

San/or d. The money was applied to the purposes of the expe- 
dition, and to one of its most important purposes, the engagement 
of men for its service. |f the contract had been completely an^ 
nulled, as is pretended, that circumstance coukl not alter or affect 
Smith's offence, if he had committed one by enlisting the men 
in the first instance. That he did enlist the men is indubitably pro* 
▼ed. His offence, then, would still remain complete and undimi-r 
nished. But what is called the annulling of the contract, appears 
to be, in fact, nothing more than a change of officers on account 
of a change of circumstances. The men had been onginally en* 
listed to serve under Smith's son as their captain. He was pro- 
moted to the situation of aid-de-camp to Miranda. Burning then 
succeeded to the command of the compsmy and the men made a 
new engagement with him as their captain. 

The fourth point of inquiry is, whether the* United States and 
Spain were at peace at the time when these facts took place. If 
they were not at peace, I concede that no offence could be com- 
mitted against this law. This expedition was prepared in this city 
in the month of January last, and the question therefore will be, 
whether the United States and Spain were at peace at that time. 
To state this as a* question, to argue concerning it as a doubtful 
point, must surely excite astonishment in the minds of all who 
have heard this trial. If the question were put to any citizen of the 
United States, to any subject of Spain, or to any weU informed 
man in Europe, whether the United States and Spain were at 
peace or at war in January last, what would be his answer ? Is 
there any such man who would not answer that they were at 
peace ? I cannot bring myself to believe that you have ^a doubt 
upcn this point. But" still it has been asserted to you with all 
gravity by the defendant's counsel, that we were not then at peace 
put were at war with Spain. It may therefore seem to be my 
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(^rty; to attenspt to answer them. You have already heard much 
discussion upon ti>is point addressed to the court, and you have also 
heard its decision. According to the opinion of the court, the 
United States and Spain were at peace ; and this having been de- 
cided as a question of law you will probably think it your duty to 
acquiesce in that decision. If however you should be disposed to 
examine the grounds of that decision, I trust that you will find 
them correct and conclusive. We contend, that under our consti- 
tution, the legislature alone has the right of making war, and that 
laitil they declare war peace exists in the true sense of tlds law. 
It is in vain to talk of cases of defensive war or actual hostilities. 
Any acts of violence by people of different nations may, in a lax 
sense of the term, be denominated war ; but that war which dis- 
solves the obligations of peace and authorises individuals to carry 
on hostile expeditions against a foreign state, can only take place 
under our constitudon when' congress declare it. But witliout 
repeating ideas which have been already often urged, I will now 
meet the counsel, for the sake of argument, on their own ground. 
Their doctrine is, that the question of peace or war is a question 
of fact that you have a right to decide it in tliis case from what 
they call public documents andnotorious facts ; and the^ then assert 
that in point of fact the United States and Spain were at war. To 
support this c^ssertion, they refer to the president's message to con- 
gress at the commencement of the last session, and the proceed" 
ings of certain Spanish officers and troops on the southern 
frontier of the United States. These show, as they contend, that 
the Spaniards had invaded our territories and plundered our citi- 
zens and they ask vvith exultation, is not this war. Let it then be 
fairly examined as a mere question of fact. It is first to be ob- 
served that these inroads of which the counsel so feelingly com- 
plain, all happened long before this expedition took place. 1 his 
expedition was prepared here in January last, and the outrages 
committed by the Spaniards on the southern frontier happened 
in August, September, and October last. If therefore, their 
argument prove any thing it proves altogether too much. If 
we were at war with Spain in January, in consequence of events 
which had happened some months before, we are at war with her 
now. 

Emmctt. Undoubtedly, 

Coiden, We have not taken notice of the message or the do- 
cuments. The public prosecutor is taking advantage of them. 
If we had been permitted to give them in evidence that circum- 
stance would have given rise to a variefy of observations we had to 
make ; but our right of defence is gone by, it is n^ matter which 
the counsel has no right to use. Had we been pennitted to speak 
on that point it is not the case of the Kempers to which we should 
have confined ourselves. We should have gone to our commerce, 
|p the affairs of St. Domingo and Hispaniola. We should 
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liave remarked on the case of Flanagan^ and a variety of etiier 
p6int8 which we have not touched. 

Talma DGE J. I understand the district attorney as com- 
menting on the documents accompanying the message as matters 
•f notoriety. If he goes beyond that he will be out of order. 

Colden. I would have made a different address from the one 
I did to the jury if I had been permitted to refer to the docu- 
ments. 

Sanford. It is true that the defendant was not allowed to give 
the message and documents in evidence ; but it is equally true that 
his counsel were permitted to comment upon what they called 
the notonous facts contained in them without any restricticm. I 
merely follow their example and I think it quite impossible to go 
beyond it. They insisted that they had a right to comment 
upon notorious factSy they spoke of the events to which I now 
allude as notorious, and commented upon them at length and 
without restriction. I mean, only for the purpose of meeting 
their own arguments, ,to consider as notorious what they have 
themselves considered so, and to pursue them over their own 
ground. 

What then was the state of things which constituted this war 
in fact with Spain ? It is known to all that since the cession of 
Louisiana to the United States, the boundaries of that country 
have been a subject of dispute between the two nations. A very 
considerable tract of country has been claimed by both pardes. 
Spanish officers and troops entered upon this territory cUiimingit 
as the dominion of Spain. They there apprehended a miserable 
set of marauders called the Kempers, claiming them as Spanish 
subjects, and they probably realiy were such. This is the inva- 
sion of our territories and the seizure of our citizens wliich has 
been represented as amounting to war between the two nations. 
At the very moment when this happens no war is declared by 
eitlier nation agahist the other, a treaty of amity and peace be- 
tween the two countiies is subsisting in full force ; all the relations 
of peace and friendship are continued ; an extensive commercial 
intercourse is regularly carried on between the people of the two 
countries ; the public ministers and consuls of the respective na- 
tions are fully accredited with each other and exercise their ordi- 
nary functions, and our own government, with a full knowledge 
of tiie clrtims of Spain to the disputed territory, and all the ag- 
gressions which had been committed, is negociating for the ami- 
cable settlement of ail differences. Yet we are told that at this 
time, and in such circumstances, the two nations were at war ; that 
they Were at \^r in January, some months afterwards, and of 
course that they are at war still. Surely, gentlemen, asserdons 
like tiiese, or arguments, if they can be so called, can neither con- 
vince nor ndslead you. The conduct of the Spaniards in the 
south may have been violence or aggression or outrage; but 
such acts, especially when done as these were, under a claim of 
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tight, never can amount to war. If it "were so nations would be 
involved in perpetual war. According to this idea the United 
States have never been at peace with Great Britain. !• rom the 
treaty of peace in 1783 until 1794 Great Britain occupied a 
part of our territory, and we have constantly alleged that she 
harrasses our commerce impresses our seamen and violates our 
neutral and independent rights. All this, according to the counsel, 
must be war. Such a doctrine confounds all distinction between war 
and peace. While men exist acts of violence and outrage will be 
perpetrated ; and the peace of nations would thus be continually 
jKicrificed by the rapacity and crimes of inviduals without leaving 
to their governments the right of deciding whether or not they 
amount to a sufficient cause of war. ^ ^ . 

In vain therefore do the counsel resoit to the president's mes- 
sage and the documents' and notorious facts of which they have 
spoken to prove war in fact. They all prove the reverse. The 
president, in his message to congress in December last, in§)rms 
them of the injuries received from Spain ; that he has avoided 
measures which might have led to war ; that we ought still to 
hope that time and a more correct estimate of interest and cha- 
racter will produce the justice we expect ; th«t these injuries may, 
however, render force necessary, and therefore submits it to con- 
gress to make such preparations as circumstances may require.' 
Surely if this be evidence of the state of the country, it is evidence 
that it was at peace: The very question submitted to the deci- 
don of congress is in effect whether they would think 4>roper' in 
those circumstances to make war, and the recommendation of the 
President is to prepare for war as an event which may hereafter 
become necessary. 

Whether therefore this question of peace or war be a question 
of law or a matter of fact for your decision, it seems undeniably clear 
that in January last, when this expedition was prepared, the Uni- 
ted States and Spain were at peace. 

I have thus examined the four essential points which were to 
be established on the part of the prosecution. I think it can be 
no presumption in me to suppose that they are all supported by 
the evidence and established to your entire satisfaction. 

It must follow that it will be your duty to convict the defend- 
ant unless he has justified his conduct by a legal and sufficient de- 
fence. If it be your duty you will discharge it with impartiality 
and fidelity. The path 6f justice must be followed whether it 
may lead to conviction or acquittal. 

What then is the defence of colonel Smith ? His counsel al- 
lege that the president and secretary of state kney and appro- 
ved of the expedition, and this they say is a sufficient justification. 
Let this pretence, for I will not call it a defence be examined. — 
First I ask what is the proof of this assertion ? It rests altogeth- 
er upon the tesiimony of Mr. Swartwout, cotonel Piatt and docr 
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tor Douglass. They state that, in the conversations which they 
had with col. Smith on this subject, he alleged to them that the 
pi*esident and secretary of state knew of ^^randa's projects and 
approved of them. They also state that coL Smith declared that 
his information respecting the knowledge and approbation of the 
president and secretary of state was derived entirely from Mi- 
)*anda. Mr. Swartwout and doctor Douglass expressly state 
this, and though colonel Piatt, when he was first examined went 
fiirther, yet when he afterwards voluntarily came to correct the 
errors of his first statement, he expressly testified that he under- 
stood from Smith that all his information upon this point was 
derived from Miranda. The whole of the evidence upon this 
point simply is, that Smith told these witnessess that Miranda 
tdd him that the president and secretary of state had a know- 
ledge of his views and approved of his project. Now if this be 
true, it is difiicult to conceive how the knowledge of the execu- , 
tive officers tliat Miranda entertained a project of efFecUng a re- 
volution in Caracc^s can be supposed to authorise a particular 
expedition for that purpose which was not projected or commen- 
ced until many weeks afterwards. Miranda was in Washington 
in December, and it was in that month that he gave the infor- 
mation and wfote the letters to Smith which have been mention- 
ed. He returned to New-York in January, and then, for the 
first time, in conjunction with Smith and others, commenced the 
preparations for this particular expedition. This plain statement 
shows most clearly that all that could have been communicated 
by Miranda to the executive when he was at Wasl^ington, if he 
communicated any thing, must have been his general project of 
effecting a revolution in Caraccas. It >vas impossible that he 
should have said any thing respecting a particular expedition 
from New- York which was not even projected by himself until he 
returned to this city and here found men and means adapted to 
his purpose. 

But whatever information may have been given to Smith by- 
Miranda, the temerity and precipitancy of Smith's conduct, even 
if he believed it, cannot fail to strike you. Colonel Smith, ac- 
cording to his own account, relying solely upon Miranda's infor- 
mation, embarked in a flagrant violation of the laws without in- 
quiring farther. Miranda, an adventurer, a fiigiiive from his 
own country, ardently engaged in the pursuit of his favourite pro- 
ject, and interested in the highest degree to remove any impe- 
diments which might stand in its way, and for that puipose to 
deceive those whose scruples might otherwise deter them from 
aiding him, represents to colonel Smith thattHe executive has 
dispensed with the laws of the land in favour of liis expedition. — » 
Smith greedily catches at the bait and embarks in the enterprise. 
Thb he does too at a time when he holds an important public of- 
fice under the executive^ is in habits of CQUstaut commmiication 
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with^the public officers, and may at any time in six days ascer- 
tain whether Miranda had told him truth or not. These con- 
sideration^ at once show the cunning; and ^duplicity of Miranda, 
and the culpable negligence ' of Smith. I cannot persuade my- 
self to believe that you will think the declarations of Miranda, 
made in such circumstances and for such purposes, sufficient to 
establish this pretence . of the defendant, that the executive as- 
sented to this expedition, or to screen him from punishment. 

But in order to meet the defendant's counsel fully on their own 
ground, let it be admitted as a fact for the sake of argument, that 
this expedition was known to the president and secretary of 
statei and that they approved of it. This would not amount to 
an authority to se^ on foot the expedition, even if the president 
had power to give such an authority. To know that an offence 
is meditated, and to approve of the act, are essentially different 
from giving an authority to perform it. If the president has 
power to authorise enterprises in violation of our laws, it would 
seem that something more than knowledge or approbation must 
be necessary to transfer so important an authority. The counsel 
for the defendant however suy, that they think winking quite suf- 
ficient for this purpose. But passing from this point, suppose, 
if you please, that the president 'had issued letters patent to colo- 
nel Smith, or given him any other formal authority to carry on 
this expedition. What, gentlemen should be your verdict, upon 
such a supposition ? I affirm to you, and I hope to convince you 
that colonel Smith would still be guilty of a violation of tl^ law, 
and must still be convicted. Every one of you knows enough of 
our constitution and laws to understand this subject. The pre- 
sident has no power whatever to dispense with the laws of the 
land. The constitution of the United States is a delegation of 
limited powers, specifically enumerated and accurately dtfin* 
ed. The legislative pow?.r is vested in congress. The presi- 
dent has only a limited controul over their acts. He alone can 
neither make nor repeal a law. If he could do so he would be 
parampunt to congress itself, and would absorb in his own person 
all the powers of the government. The only mode in which he 
can interfere with the execution of the laws is by the exercise of 
his constitutional power of pardoning the offender after a convic- 
tion for the offence. If this be so it is evident to demonstration 
that he cannot dispense with a law which has passed throu;<h the 
constitutional forms, and that he cannot authorise an individual to 
violate its provisions and set its penalties at defiance. Yet the 
cdUnsel here tell you that the mere knowledge of the president 
that an offence is about to be committed, and his approbation of 
the act, is a legal defence, and a valid justification to the offender. 
I have heard many extravagant ideas and paradoxical propositions 
advanced in the course of this cause ; but this is a principle wiiich 
is not merely paradoxical or^ absurd. It is pernicious and dan- 
gerous in the extreme. If it were possible that tliis doctrine 
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could be adopted in practice, the constitution wou^ be pros* 
trated and the liberties of the people destroyed. The pre- 
sident ivould be erected into a monarch vrith supreme power^ 
and the acts of the legislature would be the sport of his pleasure. 
The counsel call upon you to stand between the executive and 
the defendant) whom they describe as his victim. I call upon, 
you in turn to stand between that executive and the offender, who 
has flagrantly violated the laws, and relies upon the assent of the 
executive to the act. as his defence.. If as the counsel suppose,^ 
and as I cannot doubt, you feel a sincere attachment to tfie cc^- 
stitution, and that jealous spirit of liberty which is ever ready to 
resbt the encroachments of power, it b here they should be ex- 
erted. It is the defence, gentlemen, and not the prosecution^ 
which should be the subject of your jealousy as freemen, and in- 
spire you with a spirit of opposition and resistance. If the presi- 
dent has intended to shield the offender from the punishment of 
the law by an unconstitutional attempt to dispense with its provi- 
sions, will you, a jury of the country, give effect to such an aV 
tempt ? This, is the executive influence which should be resisted^ 
FiOt by giving it effect in acquitting the defendant, but by enfor- 
cing those laws which, while unrepealed by the legislature, cannot 
under any pretence of authority whatever, be violated with m-^ 
punity. Surely you will never give your sanction to a doctrine 
so enormous, so dangerous and fatal to our liberties as that which 
is urged upon you: by this sort of defence. 

But the counsel for the defendant still urge, that his intentions 
were innocent ; that he really thought that the president could 
authorise individuals to set on foot military expeditions ; and that 
therefore he ought not to be punished. This is taking for grant- 
ed what has not been proved, and giving Smith credit for sinceri- 
ty of which there is no evidence. But if it were so, still Smith 
was bound to know the law, which hideedthis observation seems 
to admit, and he was equally bound to know that the president 
had no power to give liim absolution from its penalties. If there- 
fore, he in fact had the consent of the president, he knew or was 
bound to know, that it could not avail or protect him. There is 
no analogy between this and a variety of cases wl ich have been 
put, where offences consist essentially in a felonibus intention, or 
are committed from mistake in relation to facts. Here the error 
of colonel Smith, if he erred, but of which there is not and can- 
npthe'apy evidence, was an error of opinion, a misapprehension 
of the law. This is a defence which the law never allows, and it 
is obvious that if it tould prevail criminal justice must be forever 
defeated. 

If all this should be insufficient to screen the defendant, his 
counsel then appeal to your compj*6sion. It would be hard in- 
deed they tell you, that a nian should be punished who has been 
seduced into his offence by the highest officers of the government. 
I have already urged to you that there is no pixx>f on this subject 
^hich you ought to regard j but supposing ^t to be a feet, I trust 
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you are convinced that it ought not to enter into the scales of jua- 
tice upon Ihis occasion.. If the president and 8»ecretary of state, 
have committed offences, let them be accused and punished.-*- 
They are not only answerable to all the laws of the land, but are 
also liable to impeachment and punishment for any official mis- 
conduct. It is a maxim in morals and equally a principle of law, 
that the crime of one man is neither justified nor extenuated by 
the offence of another. If the president and secretary of state, 
and colonel Smith have been accomplices together in any crimi- 
nal transaction, let each one be punished, and let no one escape 
for so absurd a reason as that the others were accomplices in his 
guilt. 

'But if it were possible that this pretence of th^ assent ofth^ 
executive, and the innocence of Smith's intentions, could avail 
himibr any purpose whatever, it could only be considered asiGhi- 
tigating bis offeAce. It cannot- therefore enter into your present 
inquiry^ which simply is whether the defendant is guilty or not 
^ilty. When he shall be convicted by yoiir verdict, the degree 
of Uis guilt must be determined by the' court* The ultimate 
limits of the punishment are fixed by law, and it is the province 
of the court to determine according to all the circumstances of the 
case what punishment is proper, within those limits. This and 
jevery other consideration which may serve to mitigate the pun- 
ishment of the offenc6 will then undoubtedly receive just- weight 
and attention.. 

Where then is the pretended defence of colonel Smith ? It will 
not bear the test of sobqr reasoning and the touchstone of the 
constitudop. It is addressed to your passions and not to your 
judgment. It must be dismissed as fallacious and unsound. 
. Let me then take a rapid view of the case which now stands 
before you for your verdict. 

In the month of January last, the United States and Spain were 
at peace, and all the relations of amity, and the usual intercourse of 
commerce, subsisted between the two countries. A military ex- 
pedition, comprising extensive preparations for war was at that 
Ume projected and prepared, in the cijy of New^York, agsdnst the 
colonies of Spwn. The defendant, colonel Smith, engaged in 
this expedition from its commencement, procured some of the 
most essential means for the enterprise, and provided money and 
enlisted men for its service. This expedition^ actually proceeded 
from New-York to South America, for the purpose of invading 
the Spanish colonics, and wresting them by force from the dq- 
minion of Spain. Such, gentlemen, is a plain statement of the 
case upon which you are to decide. Is not this an offence ? a- 
high and most dangerous offence? Is it not the very offence de- 
scribed in the law before you ? Certainly, gentlemen, you must an- 
swer these questions affinnatively. Yet you are called upon to 
acquit the defendant. What opinion would the people of the 
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TJnited States and the world entertain of such an acquittal^ in micK 
a case, if you acquit the defendant, you say to the world that 
the United States iio longer rank with the civilized nations oAhe 
earth ; that they have renounced the law of nations ; that they 
permit their citizens not only to violate their own laws with im- 
punity but to invade the people of other countries with hosdle 
rorce, in a time of peace, as avaiice, ambition, or the thirst of 
plunder may dictate. Such a decision would justify the acts of 
the pirate on the ocean, and would sink our national character to 
the barbarism of savage tribes. I need not repeat to yoii the cc»i- 
aequences to which this offence may ,yet lead. The government 
of Spain may undoubtedly consider it a justifiable cause of war, and. 
the nation may yet expiate with its blood the ciimes of its citi- 
zens. It is now submitted to you either to give your sanction 
to this offence and to suth principles, and acquit, or to enforce the 
laws, and convict. I trust in God and in your intelligence and 
integrity that you will pronounce the offender guilty. 
[Mr. Edwards' speech is here omitted.] 
Talmadge J. Gentlemen, the trial upon this indictment 
has already occupied several days of your time. It is now draw- 
ing to a close. You have listened to the testimony of the wit- 
nesses and have attended to the argument of counsel. If in some 
instances the latter has been more at length than clear and illus- 
trative, in others it has been ingenious and eloquent. 

Tris is a cause of considerable expectation and importance^ 
both as it regard^ the individual accused, and as it relates to that 
system of neutral policy which hitherto our government have in- 
variably pursued, and from which the United States, in a great 
measure derived, and are to expect, prosperity and happiness. — * 
Conviction maiy not only subject the defendant to fine, but the loss 
of personal liberty ; and should our government permit offences 
of this nature by passing them ever with impunity, war and a 
participation in the quarrels and bloodshed of Europe must ne- 
cessarily ensue. Need I say that such consequences ought es- 
pecially to induce a jury to the most careful and dispassionate 
consideration of the evidence, and bear them superior to any pre- 
judice which idle report, or out-door observation, may have ex-» 
cited. You will now give your attention to a review of this sub- 
ject. It shall be my endeavour to present it in its native state 
stripped of embellishment. It is my duty to state to you the 
law, the substance of the accusation, and the defence. 

You have heard much said upon the right of a jury to judge 
of the law as well as the fact. Be assured, that on thisioccasion 
there is not the least desire to abridge those rights. lam an 
advocate for tjie independence of the jury. It is the basis of ci- 
vil liberty, and in this country I trust will ever be a sacred bul- 
wark against oppression and encroachment upon political free- 
dom. The law is now settled that this right appeitaiusto a jury 
in all criminal cases. They unquestionably may determine up- 
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M iJl the drcumstances if they mlltsi^e the responabiKty and 
liaajard of judging incorrectly upon questions of mere law. But 
the' jury is not therefore above the law. In exercising this right 
they attach to themselves the character- of judges> and as such 
are as much hound by the rules of legal decision as those who 
preside upon the bench. 

It was delivered as the opinion of thi$ court by the judge who 
presided at the commencement of the term, and it is still my opin- 
ion thctt the U. States were at peace with Spain at the time the 
defendant is charged with Jthe offence in the indictment. It was 
also the opinion of the court, and no subsequent argument has 
changed my view of the subject, that the previous knowledge or 
approbation of the president to the illegal acts of a citizen can af- 
ford him no justification for the breach of a constitutional law.— . 
'The president's duty is faithfully to execute the laws, and he has 
no such dispensing power. 

These points have received the decision of the court seiiatinn 
and I trust a jury will not set up a contrary opinion but with 
great circumspection and deference to the learned judge who de- 
livered them, the necessity of whose absence is a subject of re- 
gret, and whose opportunity for correct legal decision is obvious- 
ly so far superior to what feJls to the common lot of jurors.— 
Should you however choose . not to confide in the* correcmess of 
the court in thi^ respect, the data exhibited, and which will lead 
to your determination of these points, area view of the constitu- 
tion and laws of congress giving and defining the power of ma- 
king war ; the powers and duty of the executive branch of the 
government— the statute upon which tne indictment is preferred, 
and the treaty of San Lorenzo, 1795, which stipulates " that 
" there shall be a firm and inviolate peace and sincere friendship 
" between his Catholic Majesty and the United States." You have 
no document, nor any proof before you, establii^hing a state of 
things contrary to the stipulation^ of the treaty I have now read. — 
Certain papers have been offered in evidence, which, itis said, ac- 
knowledge aggressions by Spanish subjects, and evince a state of 
war in fact between the United States and the king of Spain.-*— 
^By authority of the former decisions, those were decided irrele- 
vant and rejected as improper evidence., The United States can- 
not be constitutionally at war, but when war is authorised by con- 
gress, or is rt^ndered an act of necessity by the invasion of a fo- 
reign enemy. , Principles of self defence in such case point it out 
as the duty of the chief i;nagistrate of the nation in tjie interim of 
congress to repel force by force.' 

The^ greatest scope of the jury is to determine upon points ari- 
sing upon the pleadings and such evidence as is permitted to 
come before them. It is the exclusive province of the court to 
determine upon the admissibility of evidence. That whicli their 
judgment rejects as improper, the jury have no right to presume. 
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The contents of those papers is unknowin and conjectim ooii)^ 
ver aflTord safe ground for the decision of a jury, sworn to deter* 
mine triily. Our living at peace is what constitutes the offence. 
For although the defendant was concerned in setting on foot, or 
preparing the means for a military expedition against the Spa- 
jni^h dominions, if the United States were at that time at war with 
^>ain, he would be innocent, and should you so determine, you 
ivill acquit the defendant upon his indictment. . 

The indictment against William S. Smith, contains counts, 
charg^g him with offences prohibited by an act of congress of 
June, 1794. The fifth section of that act reads as follows : ^ that 
^ if any person shall, ^tliin the territory or jurisprudence of the 
" United States, begin or set on foot, or provide, or prepare the 
^ means of any military expedition or enterprise, to be carried 
^ on from thence, against the territory or doininionof any foreign 
^ prince or state, with whom the United States are at peace, 
^ every such iierson, so offending, shall, upon conviction, be ad- 
^ judged of a high misdemeanour," &c. It is the peculiar pro- 
vince of the jury to inquire, whether the evidence adduced main- 
tains the charges in the indictment If it fully supports any one of 
them, it vrill be your duty to find him guilty. The proofs in re- 
lation to the matters of fact, charged in the indictment, have very 
properly been divided, into that which regards the setting on 
footi providing i>r preparing the means within the United States, 
for an expedition or enterprise to be carried on from thence— 
that which regards the object, and that which manifests the de- 
fendant's participation and agency in setting on foot and pi*epariog 
the means for such expedition or enterprise. 

A summary of the testamony of the many wi|nesses who have 
been examined to prove tlie first point is, that the Leander, a 
merchant vessel, owned by Samuel G. Ogden of tins city^ and 
ibr some time previously used in the St Domingo trade, had 
just returned from a voyage from that island,, when she was 
chartered to take out Gen. Miranda and such persons as should 
choose to go along with him. The vessel immediately under- 
went repair and alteration suitable to the particular puipose ; 
having a new lower deck built in her hold. She cleared out at 
the custom-house on the 23d January, and sailed from this port 
on the 2d February last — had a very crowded eargo, and was la- 
den almost enthvly with articles of warlike preparation. From 
180 to 200 men wei'e here engaged in the enterprise, several of 
them immediately after took military title and rank, and all were 
submitting to subordination and discipline. Eleven or twelve 
hundred suits of soldiers' uniform — about six hundred swords and 
cutlasses, and a* great number of belts, pouches and cartridge 
boxes-^-about four thousand five hundred pikes — a number of 
muskets, horsemen's pistols and blundel4)usses, ajl of wliich were 
principally in boxes or casks. Exclusive of her complement of 
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seventeen guns, the Leander had on board about thirty-four can- 
non, with several field carriages— one hundred and fifty casks of 
gun powder, and a quantity of ball suited to cannon and muskets 
^different caliber. These articles were chiefly purchased by 
the captain of the vessel, Armstrong, upon the credit of Mr. Og- 
den, and sent on board with a view to the enterprise. The ob- 
ject was either military or commercial. Miranda was at the 
Jiead of the expedition, who for twenty years has made no secret 
that his wishes and intentions were inimical to the duration, of the 
Spanish government in South America. His declarations to 
Mr. Ripley, to Col. Piatt and Swartwout, avow his design of re- 
turning to his native country, the province ofCaraccas; to revo- 
lutionize it, and to free his countrymen from what he terms the 
yoke of Spanish oppression. Allurements, military honours and 
rapid fortune, were held in view to induce men to enter upon an 
enterprise, secret and unexplained, while written assurances were 
given that the service should neither be against the French nor 
English. 

' The testimony of Mr. Rofee, who went out in the Leander from 
this city, and remained on board until the capture of the two schoon- 
ers, and Miranda's return with the Leander to Barbadoes, will 
more clearly than that of any of the other witnesses, enable you to 
determine whether the original intention of the preparation and 
outfit of the Leander was for a military expedition, or mere com- 
mercial enterprise. The witness sweait^that soon after the ves- 
sel left the Hook, he with several others were industriously em- 
ployed in making handles to the pikes, and putting the arms on 
board into complete readiness for actual service. That the vessel 
first touched at Jacquemel, but did not there unload any of her 
cargo, or transact business of a commercial nature, and only re- 
mained to recruit a few men and equip the two schooners, to ac- 
company and support the Leander in the enterprise, out of the 
supplies she brought from New-York. 

While at Jacquemel Miranda, issued commissions to those 
who took military rank and office, before the^ Leander left this 
city. From St. Domingo this squadron proceeded to Aruba on 
the road to the Caraccas, when the men were all landed and under- 
went military parade and inspection, and here first were made 
acquainted with the particular destination. The hostile landing 
of a military force, and the distribution upon the Main, of pro- 
clamations in the Spahish language, headed by Miranda's name, 
as general and commander in chief, next are attempted off Porto 
Cabello by the very men who were engaged in this city, armed 
and equipped with the very preparations provided and carried 
from here. These -attempts are opposed by Spanish govern- 
ment vessels ; an engagement ensues ; the invaders are beaten 
^ff, with the loss of the two schooners and many of the men.— 
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The Loffider returns alone, taking the course to Trinidad, biit 
lallin^ in with an English sloop of war tlie Lilly, with lier went 
Into Barbadoes. 

The counsel for the defendant urge this to be a ^ere commer- 
cial eftterprise, fix)m the facts, that the vessel had been previous- 
ly occupied in the West-India trade ; that the articles composing 
her cargo, were those of ordinary commerce, the open manner 
th^y were pm chased and put on board, and that the Leander w^as 
j^t in complete condition a^d readiness to carry on a military en- 
terprise at any time, while she remaned within the United States. 
I tliink. there is some reason to doubt the correctness of this posL- 
lion, .and. to suspect that the 1200 suits of soldiers' urjif(>rni> the 
regimental coats, the cannon drills, the chest of armourer's tools, 
awl the case of surgeon's instruments, not to be paid for unless the 
expedition should be successful, were not intended as articles of 
eomn\;:rce. 

It is not necessary that the expedition should be consummated 
without deviation of course. Was it bei;un, and were the means 
pi'epared Jto be carried. on from the United States ? Tl,e words of 
tlie statute are, ^ if any.person within the ten itory or jurisdiction of 
*^ the United States, shall provide or prepare the means of a miU- 
^ tary expedition, to be carried on from thence ;" therefore, it 
matters not whether or no, the vessel, at the identical time of sol- 
ing, is in complete readiness for hostile engagement. You arc 
not to inquire of her capacity to atchieve the object. If,' in fact, 
the Lcander sailed with the intent, and means to carry on such an 
' enterprise, I conceive the transaction comes within the prohibi- 
iion of the act. . But the facts in evidence is the proper business 
lor your determination. In the case I mentioned yesterday, un- 
der this very act, for a similar offence, tried April, 1795. Pa- 
terson, justice, charged the jury, " that converting *a merchant- 
ship into a vessel of war, must be deemed an original outfit ; 
for the act would otherwise become nugatory and inoperutive.— .^ 
It is the conversion from the peaceable use to a warlike purpose, 
that constitutes the offence. 

. The vessel in question, arrived in this port with a cargo of cof- 
fee and sugar from the West-Indies, and appears to have.been em- 
ployed by her owner with a view to merchandize, and not with a 
view to war. The inquiry is, therefore, united to this conside- 
ration, whether, after her arrival, she was fitted out in order to 
cruise against a foreign nation, being at peace with the United* 
States. It is true, she left the wharf with only four guns, 
but it is equally true, that when she dropped to some distance be- 
low, sl\e took on board three or four guns more, a number of 
muskets, water-casks, &c. and it is manifest other guns were rea- 
dy to be sent to her by the pilot-boat. These circumstances clear- 
ly ^rove a conversion from the original commercial design oi the 
vesse!, to a design of cruising against the enemies of France^ 



Digitized 



by Google^ 



WILLIAM S. SMITH. ^41 

jtkidbf course against a nation fit peace with the United States, 
Mnce the United States are at peace with 'all the world. Nor 
can it be reasonably contended, that the articles thus put on 
board were articles of merchandize, for if that had been the casie, 
they would have been mentioned in the manifest, on clearing out 
of the port, whereas it is expressly stated that she sailed in bal- 
last. If they were not to be used for merchandize, the inference 
ik inevitable, that they were to be used for war. No man would 
proclsdcn on the house top that he intended to fit a privateer.t-» 
The intention must be collected from^U the circumstances of the . 
transaction. 

It now only remains to consider how far the defendant i^as con- 
cerned in beginning providing and preparing the means of the ex- 
pedition. Col. Smith mentioned to doct. Dquglass, before Miran- 
da arrived in the United States from fjigland^ that he had expect- 
ed that a grand expedition was on foot and that his son was going. 
After Miranda did anive the defendant introduced him, first to 
Mr. Lewis, one of Ogden's captains, then to Mr. Ogden, as per- 
sons likely to aid him with a vessel proper for his purpose. He 
employed the wimess. Fink, to engage a sergeant, corporal, arid 
twelve men for military service. The testimony of Mr. Fink ap- 
pears to be candid and I think entitled to belief ; but he is an old 
mhabitant of the city and you know his character. He swears 
he saw col. Smith write the papers which contain the terms of 
the enlistment and promise of bounty lands. The defendant paid 
a mbnth's wages to the witness to be advanced to each of the men 
so engaged, tied up and marked with the name of each man; and 
although there appears to have been among them some hesitancy 
about the propriety of their engagement, the men afterwards all 
declared themselves satisfied, and finj^ly went upon this very 
advance of bounty. The verbal declarations aftd assurances of 
the defendant to the witness may be considered deluspry and pur- 
posely intended to misguide and cover fi^m the men the real 
object of their engagement, yet those clearly manifest the Agen- 
cy and participation of the defendant in providing the meatJs 
for the entreprise. That these means were so provided and prepa-' 
red by the knowledge and approbation of the president and secre- 
tary, ybu have already the opinion of the court, can afford the de- 
fendant no justification in the breach of positive law, however far 
the fact,lf so, may operate to produce a pardon from the executive. 
But the testimony relied upon as establishing this fact is by no 
means positive or entitled to implicit confidence. It is the decla- 
ration of Miranda alone which charges the administration with 
previous information of the expedition ; whose scanty m^ans af- 
' forded him abundant reason to mask his real feebleness with any 
pretensions, the best calculated to facilitate the accomplishment 
of his views. The deliberate declarations of a party are indeed 
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the 8tron)|;e8t evidence agdnst him. In the present instsoice th^se 
may induce a belief that the defendant was deceived in this respect 
by the equivocal or false representations of Miranda, but never can 
justify him in the illeg^ act charged in the indictment. 

This is the state of the case before you. It is not a question of 
party politics. The people of the United States of all denomina- 
tions are equally interested ; and I have too much respect for the 
character of an American jury to anticipate a determination up- 
on such grounds. The undertaking may of itself be a great and 
glorious one, worthy the breast of a good man, glowing wkh 
dedre for the universal emancipation of those oppressed by the 
weight of monarchical power ; nevertheless, an upright and dig- 
nified course of conduct, a harmonious intercourse with for- 
eign nations is worthy the attention, is the duty of our govern- 
ment to cultivate and nudntain. The laws must be observed and 
enforced. Sympathy ought not to cloud the conception nor warp 
th6 judgment of a jury whose duty simply is to pronounce truly 
upon the facts in evidence. The attribute of mercy is in other 
hands;, and no doubt will be discreetly exercised. 

Hanson. I wish to correct a mistake which I think the court 
have fallen into, who has said to the jury that the confessions of 
the pai*ty are not to go in justiScation. His confessions, whether 
in crimination or justification, are to be taken together. The law is 
laid down in trials per Pais, 298. * 

Talmadge, J. I mean to be understood that the confes^ons 
of the party must be viewed entire, not in detached parts ; the 
purpoit and meaning of the declaration must be collected from a 
view of the whole conversation at the time. You will not convict 
the defendant but upon clear and satisfactory evidence of his 
guilt, nor acquit him against evidence, because he has declared 
himself innocent. 

Colden. I humbly conceive that the confessions of a party, 
made at one and the same time, are not to be taken, stronger as 
they are against him, than as they are for him. The counsel for 
the prosecution having thought proper to examine as to the con- 
fessions of the defendant, they must take them as they arc 
given. They cannot reject apart and use the residue. 

The Jury retired, and altei- an absence of two hours, they re- 
turned a verdict of not guilty. 

Whereupon W. S. Smith is discharged fix>m his recognisance, 
and his securities exonerated. \ 



END OF SMITH S TRIAL. 
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Friday, July 26, 1806. 



PRESENT, JUDGE TALMADGE. 

Kj olden made the same motion as in the case of W. S. Smitli, 
for an attachment to issue against Messrs. Madison, R. Smith, 
Thornton and Wagner. 

Talmadoe, J. The court make the same order in this case, 
as in the former, that attachments ought not to issue. The ju- 
jt)r8 were drawn as follows, 1. Joseph Strong ; 2. Benjamin Butler. 

John Fellows upon being drawn, was chsdlenged by Hoffman, 
^s not being an impartial juror, and he prayed that triers might 
be appointed-^whereupon 

3. William Coit was drawn, and the three were severally quali* 
fied to try the challenge of J. Fellows. 

Hoffman, I will open to the triers the nature of the challenge. 
A challenge need not go to impeach the moral integrity of a juror, 
but merely as to his. partiality . By the term partiality, is meant 
any kind of resentment or animosity expressed, or indicated. A 
wish against the defendant is solid ground of challenge. It Mr. Fel- 
lows has expressed a wish, or a hope, that Mr. Ogden may be 
found guilty, it will be sufficient cause for setting lim aside. If he 
ihas said that colonel Smith, on account of his merits ought, not to 
be punished, if convicted, but that if Ogden was found guilty, it 
was no matter how much he was punished, he will certainly be 
an improper juror. I shall endeavour to establish this fact by 
testimony. 

James Ludlow sworn, 

A few days previous to the sitting of this court, in a room at 

•the comer of Pearl and Wall-streets, now occupied by Daniels as 

a counting house, I saw Mr. Fellows, and I asked him when 

this court would set ; he told me on the 14th of the month ; I ask- 
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ed him what he thought of tlic trials that were then to eome on '; 
he said that colonel Smith was a clever man ; that on account of 
his important merits, he ought to have some favour shown him^ 
but as for Ogden it was no matter how much he suffered. 

Hoffman, Did he express himself with any degree of anxiety ? 
A, He mentioned it to me with some, and he told me he was sum* 
moned on the jury. 

Sanford, Was there any one present at that conversation ? 
^. I believe there was four or five persons there, but I do not re- 
collect any one but the book-keeper. 

Coiden, Permit me to make one or two remarks.' It is of the 
titmost importance, that the .admhiistration of justice should pro- 
ceed without the bias of prejudice or affection, so that every man 
should have an impartial trial by his peers. It would be a sufficient 
objection to a juror that he had expressed a desire for the pun- 
ishment of the defendant at any time, but it is very improper m 
a person after he is summoned to serve on a jury, to utter expres- 
sions like those proved to have been made by Mr. Fellows. I do not 
mean to impeach the integrity of that gentleman, but simply to 
show that he has formed an opinion out of doors, and that there- 
fore, he is not that impartial juror which the law requires. If you 
do not think him perfectly impartial, your decision will be against 
admitting him to set with you on the present occasion ; even should 
you doubt of his impartiality, it would be sufficient ground for the 
like decision; there are men enough summoned to serve on this 
trial without him. To me it is very evident, tljat he expressed him- 
self with a degree of rancour against Mr. Ogden, which totally 
unqualifies him to set as a juror on his triul. 

Talmadoe, J. You are to determine whether he is an indiffer- 
ent man, and that you are to detertmne from the evidence you 
Jiave received ; if he does not possess that impartiality which the 
law requires, it b your business to set him aside, but it is not 
every slight ground of suspicion against the impartiality of a juror 
that is to prevail ; the court have nothing to decide in this case, it 
is exclusively with the triers. 

Hoffman, Unanimity is pot necessary a majority of triers de- 
cide the question. . 

The triers retired for a few minutes, and reported as tBeir de- 
cision upon their return, that Mr. Fellows was not an impartial 
juror. 

The drawing of the jury was resymed, and Schuyler Living- 
Sipn being called, prayed to-be excused from serving, as having- 
been one of the jurors who had passed upon the trial of William 
S. Smith. Colden insisted that this was no legal excuse, as it^ 
"Would be no cause of challenge ; at any rate it could only be a 
challenge to the favour, . and must be decided in the mode pre- 
scril>ed by law as to challenges of that nature. But the judge 
declined hearing any argimicnt on the subject, and decided that 
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the person called was not a fit juror, and ordered him to be pnt 
aside, whereupon the drawing of the jury was again resumed, and 
4. James M'Connell; 5. David A. Cunningham ; 6. James Palmer, 
jun. 7. Jobn Bachellor ; 8. Ezra Weeks ; 9. John P. Groshon ; 
10. John M*Phie ; H. William Dunstan ; 12. Andrew S. Nor-* 
wood ; were drawn and sworn and having taken their seats, 

Sanford opened the indictment at considerable length. He 
stated to the* jury that the defendant, Samuel G. Ogden, was ac- 
cused of a high misdemeanour against the United Stately which 
was. charged in several different counts in the indictment. That 
the defendant was charged with be.^inning and with setting on 
foot a military expeditbn in the city of New-York, to be carri- 
ed on from thence, agaiitst the territories of the king of Spain, in 
South . America, at a time when the United States and Spain 
were at peace. That the defendant was also accused of having 
provided certain means for this expediuon, and that the pai'ticu- 
lar means charged to have been furnished by him, were a cer- 
tain ship called the Leander, men, cannon, muskets, pikes, can- 
non-balls, swords and gunpowder. He stated that the testimony 
which would be offered on the part of the prosecution, would 
support and establish each of these allegations of the indictment, 
in the fullest and most satisfactory manner. That the proofs 
which would be Iwd before the jury were so clear and unequivocal, 
and so strong and convincing, that no man who should hear them, 
could doubt that the facts for which the defendant was indicted, 
really took place as charged in the indictment. » He stated the 
object of the expedition and the evidence which would be addu- 
ced to support the prosecution, and observed that Mr. Ogden had 
been, throughout the whole transaction, an active and important 
agent in the offence, and that he had not only furnished the ship 
in which the expedition sailed, but had also provided much the 
greater part of all the means for the enterprise. He read to the 
jury the act of congress upon which the hidictment is founded, 
and commented particularly upon the fifth section. The act, he 
insisted, was declaratory of the law of nations, and was passed in 
virtue of the power vested in congress by the constitution, to de- 
fine and punish tjffences against the law of nations. He expatia- 
ted upon the atrocious nature of the offence, and its dangerous 
consequences^ as tending fo usurp the powers of the government 
to involve the nation in war, and to commit its honour and good 
faith, by the violence, rapacity, or ambition of individuals.*— If 
the charges specified in the indictment, should be proved and e3# 
tablished to the satisfaction of the jury as facts, it would be their 
duty to find Mr. Ogden guilty, and he trusted that they felt no 
inclination upon such an occasion, but to do their duty. 

(Mr. Sanford's opening to the jury in this case, being in re- 
spect to all the general topics, very sirail^.r to his opening to the 
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jury in the* case of col. Smith, his address is on that account thus 
abridged and is not here inserted at length.) 

The testimony given by the witnessess who were sworn on 
this trial, was generally correspondent to what the same wit- 
nesses gave on the former trial ; it is therefore deemed unneces-^ 
sary to repeat it The wimesses were, 

Jonathan Ogden, to prove the sale of gun*powder. 

Peter Rose* the voyage of the Leander. 

David Gebton, (collector) the clearancce and manifest. 

Nicholas Romayne, his knowledge of Miranda and the expedi- 
tion. 

Joseph S. Bogart (notary public) drew the contract for the 
vessel, and filled up the role d'equipag^. He also testified that 
he had shipped men for the Leander on her former voyages. That 
her usual complement was from sixty to eighty men. That 
about ten days before the vessel sailed, Ogden applied to him to 
ship forty additional men, and assigned as a reason for makmg 
that addition, that his two other ships, the Emperor and Indbs- 
tan, had gone out lightly manned, and that these men would be 
necessary to bring them home. The notary also stated, that it 
was a fact within his knowledge, that the two ships above men- 
tioned were in the West-Indies, and that they had sailed from this 
short-handed. , 

Edward Dartnel (a clerk to Mr. Ogden) made out the mani-* 
fest in the regular coui*se of his business. 

William Wallan sold 100 quarter casks of gunpowder, 

Bernard Hart sold 14 cannon, 6 and 9 pounders. 

Martin Boerum keeps thp magazine at Brooklyn, and deliver- 
ed the gunpowder. 

Thomas Stevenson made a quantity of pikes, &c. as before- 
mentioned. 

Richard Belden sold 130 horsemen's swords and 80 pair of 
pistols. 

Samuel Corp sold 12 pieces of cannon. 

Cornelius Brinkerhoof, as before. • 

William Fosbro6k sold arms as per list exhibited. 

William Allen sold armii more than 200 muskets. 

John Moore sold arms, eight pair of pistols and three drills, 
and Mr. Ogden paid for them. The di'ills were Iktle pieces of 
iron for cleaning the touch-holes of great guns, and wei^ of the 
value of eighteen cents each. 
% Joseph Price sold arms to Ogden and an armourer's chest. 

Benjamin Haight sold rifle belts and pouches. 

John M'Lean, the same testimony as before. 

Jonathan Fay sold 42 muskets, 20 sabres^ six boarding pikes^ 
four blunderbusses, and four pair of pistols. 

Abraham Van Nest, as before. 
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Jacob Hagermaa saw arms and cannca^-balls, &c. on board 
the Leander. 

William Minugh, a pilot/ carried the Leander do^Ti the 2d 
of February ; he saw arms, &c. on board, and the ship received 
gen. Miranda at Staten-Island. 

Mr. Shields (carter) carried cannon, &c. on board* 

John M' Bride (carter) do. 

James Clelland (carter) carried military stores on board. 

James Corre (carter) the same. 

Ebenezer Stevens sold some guns to Oj^den. 

Levingston Greenhart made some boxes for the package of 
muskets. 

James Burbank (fea'ry-man) repeated his fowner testimony. 

Anthony Bird did the same. 

William Weyman (merchant taylor]) made clothes, &c. 

John Ripley sold arms. 

Nathaniel Ward saw arms on board. 

Augustus Fleming said Murray sold capt. Lewis 253 old and 
rusty swords. , 

Francis Gantz (ship carpenter) worked on board the same 
vessel, and saw cannon, shot and arms in the hold. 

Jonas Mapes (merchant taylor) made uniforms for Loudon 
and others. 

Thomas Stokes, the same as before. 

George F. Hopkins procured the printing press and types.— 
With the examination of this witness the. court closed the busi- 
ness of the day, and adjourned till to-morrow ijiorning, eleven 
o'clock. 

Saturday^ July 26, 1806. 

Daniel Ludlow, a witness, repeated the evidence he gave on 
the former trial respecting the 800 pounds sterling bill of ex- 
change. 

The testimony was here closed, and the witnesses were dis- 
charged. 

Colden. We wish to ofiTer evidence to prove the consent and ap- 
probation of the president to the expedition of Miranda. We do 
not now propose to prove this by the message of the president 
and the accompanying documents which the court have refused 
to admit, but by parole testimony. 

TALM4.D0E, J. The court have the sslme reason to refuse now 
which they had before. * 

Hoffman^ we offer Mr. Rufus King, to prove the president's 
knowledge and approbation ; he is now in court. 

Talmadge, J. The question is decided. 

Colden then addressed the court and jury as follows :— 
There would be an absurd affectation in supposing that you, 
gentlemen, who have been constant attendants in this court^from 

Kk 
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ite commencement, and who have listened no doubt to what has- 
passed with the same eager attention and curiosity which have 
been munifested, by the numerous concourse of our fellow citi- 
zens, who have continually pressed, around us, are strangers to^ 
what has occurred in the trial lately coiK:|Iuded. You are, it is 
true, to decide the ca\ise you are now sworn to try, on the evi- 
dence that belongs to it and upon no other. You ought not, 
and cannot have any reference to the testimony which you may- 
have heard in the cause to wliich the present defendant was not 
a party. And this we beg you to impress indtUbiy on your 
minds. Yet there can be no impropriety in referring to the 
arguments which were used on tliat occasion, so far as they are 
applicable to this — 1 shall therefore tliink it unnecessary to repeat 
ail you liave already heard, and wliich might be urged in fa- 
vour of the pi-esent defendant. A regard to your patience, as well 
as a consideration of my own strength, will induce me to observe 
what brevity I may. 

However criminal the expedition of Miranda may have been, 
cerlainiy no part of that criminality is attached to the defendant, 
Mr. ()ii;den. Wiiatever concern he appears to have had with it, 
has been purely mercantile. And his agency in this affair, has 
bcicn no ojtiier than either of }^ou, or any merchant m^ht have 
had in tlie ordinary course of mercantile transactions. 

But ttioui^h this in itself might be a sufficient answer to the 
charge that is brought against the defendant, it is incumbent on 
us to examine more minutely the testimony which is before you. 
Besides, the respect we owe to the learned and able counsel who 
are opposed to us, requires a discussion of those arguments 
which the course of this business enables us now to anticipate. 

It has been thought necessary, for the purposes of this prosecu- 
tion, to stigmatize Miranda and his designs with the most oppro- 
bious epithets, and to impute to him motives not more meritori- 
ous than those which actuated Cortez and Pizarro, when they hunt- 
ed with blood-liounds, and exterminated with fire and swoixl, for 
the sake of gold or in the frenzy of fanaticism, the unhappy natives 
of that countiy which gave Miranda birth, and which he is now 
seeking to liberate. How much does the character of men and 
their actions depend on adventitious circumstances ; upon good 
or ill fortune ? Success shall make that virtue, which without it 
would be vice. It is but a little six months since Miranda was 
here, and the very circumstance of his having in his breast the 
mighty project which he is now attempting to execute, recom- 
mended himj as you have heard, to the attention of our great 
men, and even of our public bodies ; but now that Miranda is 
looked upon as an unsuccessful adventurer — ^now that he is 
thought to have failed in his enterprise, he is called a vile project- 
or ;. and he and his associates, it seems, deserve all those hard 
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terms which have been lavished upon theib. Bui though adverse 
fortune should continue to pursue Miranda, he may still have the 
consolation to find that there is at least one kindred soul, whose 
congenial bosom is filled with the same love of liberty that fires 
his own ; one who also has sacrificed his home by his struggles 
for the emancipation of his native coimtry ; one who knows and 
feels Miranda's merits, and wlio has told them to us in language 
that will be remembered as long as eloquence can command the 
^stimajtion of men. But, gentlemen, I will not detain you another 
moment by any thing that is not immediately applicable to the 
case before you. 

You have been told, in opposition to what has been asserted by 
the counsel for the defendant, that this is not a state prosecution ; 
and Mr. Attorney has said that it has been commenced in theiasual 
course of criminal proceedings. Gentlemen, I well know lliat 
there can be no proceedings in the courts of the United States by 
way of information — the constitution has happily protected our ci- 
tizens from this arbitary engine of the English law. But when I 
call this a state prosecution, I do not mean to quarrel about words. 
I say and mean, that this is a prosecution commenced by the 
special order of the president of the United States, and tliis I am - 
sure Sir. Attorney cannot, and will not deny. The evidence of it 
is before the court. But if this is a prosecution in the usual 
course, how does the honorable judge who now appears at 
your bar, Coipe here ? Why is not this prosecution, like all oth- 
ers, left to the ordinary law officer ? No, gentlemen, it is because 
this prosecution is entirely out of the <»mmon course, to its be- 
ing a prosecution in which the government feels itself deeply in- 
terested, that we have been instructed and entertained with the 
learning, ability and ingenuity of the lionorable judge, who is as- 
sociated with the official prosecutor. . 

There is one legal principle which you have often heard men- 
tioi\ed, but which it may not be amiss to repeat, because it ought 
never to be out of yoUr minds, while you - are about to pronounce 
the fate of the defendant. It is that tids being a penal statute, it 
is to be construed most strictly. The def Jidant is not to be con- 
victed, as has been candidly admitted by the counsel opposed to 
\is, unless he has done an act which is prohibucd both by the let- 
ter and spirit of the law. You are neitiier to omit nor supply 
words in the statute, to extend its application. I need not again 
refer to the authorities which have been read, to show you how 
scrupulously this rule^as been applied in England, nor reitcmte 
those arguments which have been pressed to convince you that 
it is as well dictated by reason and mercy as by law, and that it 
forms one of the strongest bulwarks of the cidzens against op- 
pression from the laws or their administrators. To find that tnis 
is a penal statute, gentlemen, you have Mily to look at the punish' 
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ment it denounces against the defendant, if. you should convict 
him. He is to be torn from his business, his friends and his fami« 
ly ; he is to pay a fine, and may be shut up in the Bridewell, the 
prison for common malefactors and felons^ for three years. — And 
yet« gentlemen, Mr. Attorney has called this a light punishment. 
Good God ! did Mr. Attoniey consider the ruin that has been al- 
ready brought on the defendant by this prosecution ; could he ima- 
gine the distresses of his family, could he contenjplate the de- 
fendant, dragged from the rank in life which he has held, and 
shut within the gates of a prison, for three years, and then th.ink 
tliis a light puiushment. Fossibly, gtrntlemen, the court may 
think so too, and you will not, therefore, comniit the defencant to 
the mercy of the judge, till the most irrefragable proof of his guilt 
obliges you to pronounce a verdict against him. 

The charges, gentlemen, against the defendant, though they 
are variously set forth in the hidictment, in compliance with le- 
gal forms, are in substance, that l.e did begin and set on foot a 
military expedition to be carried on fiom the teniiory of the Uni- 
ted States, against a power with whom we were at peace. 

1 will not detain you for a moment with the inquiry whether 
the defendant began or set on foot tlie expedition ; there ih no 
part of the testimony that in the least supports this charge. You 
liave been told that the pvere projecting the plan of this expedition 
was neither beginning iu or setting it on foot ; that it was not 
began till after general Miranda returned from Washington in 
December, and that the first overt act after that time is to be con- 
sidered as the beginning or setting it on foot- If so, then Mr. Og-r 
den is^not guilty on this chai ge, for it appears that general Mi- 
randa or colonel Smith was the first nK)vers, for colonel Smith in- 
troduced general Miranda to Mr. Ogden, (Here Mr. Colden was 
interrupted by the counsel for the prosecution^ ivho stated that there 
ivas no such testimony,) Mr, Colden then stated that he was con- 
tent to forego any further observation on tliis point, and should 
only say, that from the testimony, it did appeal* that Mr. A.rm- 
itrong, captain Lewis, captain Gaitlner, and several others "Here 
active in this business before Mv, Ogden appeared in it. I beg 
leave to add, however, said Mr. Colden, that the counsel for the 
prosecution, in endeavouring to limit the inquiries to transactions 
which took place after general Miranda's return from Washing- 
ton, had exercised a very judicious precaution ; for if a more ex- 
tensive scope should be taken, it might appear that the president 
of the United Slates was one who set on foot, if he did not begin 
the enterprise. 

But, gentlemen, il is of the essence of every charge in this in- 
dictment that the expedition of general Miranda was a military 
expedition. For though Mr. Ogden began or set it on foot, 
|ho«gh ne may have prepared and provided the means, though 
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it may have been carried on against a nation at peace with the 
United States ; yet if it was not a military expedition, the defen- 
dant has been guilty of no crime. What is there, then, that dis- 
tinguishes this expedition from a hundred others of the same na- 
ture, which have been fitted out from. this port, and every part of 
the United States, and which gives this the character of a milita- 
ry expedition ? — First, say the counsel for the prosecution, this 
was an armed ship. But so she has been, and has been owned and 
employed, as such by the defendant, for the last eighteen months, 
and has actually made several voyages to St. Domingo, with car- 
goes of the same nature with that she had on board when she last 
sailed with general Miranda. But .the cargo, it is said, consists 
of articles fit for a military enterprise. The answer is, and so 
did the other cargoes, and thoUgh the articles were of this descrip- 
tion, yet they were also articles of merchandize, and the witnesses 
that proved that they were sold to Mr. Ogden or others, dealt 
in them as articles of commerce^ and there has not been a witness 
examined, who has not proved that gunpowder, ball, 8cc. were 
common subjects of traffic ; so that if the crime consisted in ex- 
porting warlike stores in an armed ship, then half the merchants 
in the United States were guilty, and might, if the preadcnt 
pleased to order it, be dragged to the bar of a court of justice. 

The regimentals were not more characteristic ; for the very tay- 
lors who detail this very important testimony of the making some 
suits of regimental or livery clothes, say, that ready made clothes 
are very commonly exported. But what are we to say of the bo- 
dy of men, the mighty army who embarked in this expedition, 
and were the followers of general Miranda. First, gentlemen, 
let us ascertaui the number of this mighty host, this milij:ary ar- 
my, who were to fight and conquer millions, and subdue a terri- 
tory equal to one-eighth of the globe. The ordinary complements 
of the Leander, on former voyages, according to the testimony of 
the notary was, from sixty to eighty men. I think one of the 
witnesses said she once carried ninety ; but eighty were shipped 
in the first instance for this voyage, and afterwards Mr. Ogden 
engaged forty more to go in the Leander to St. Domingo, there 
to join the Emperor and Indostan, two ships of the defendant, 
which were then at that island, and which had gone out, accord- 
ing to the knowledge of the notary, weakly manned. Now, 
although the witness. Rose, has said, that the number on board 
the Leander when she left this port, was about three hundred, 
yet the more accurate testimony of the pilot ascertains that there 
wer«. exactly two hundred and eighty ; if we deduct from this 
the ordinary crew of the Leander, and also the other forty sea- 
men intended for the other ships, there will be left, including 
printers and their devils, taylors, tinkers, blacksmiths, carpen- 
fers, generals, colonels, majors, &c. an army of al)out fifty men ; 
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andofthese, all that Were not seamen or tradesmen, and taken 
along for the purposes of their trades, were officers. So, here is 
a new kind of military expedition ; at any rate, that is to say, a 
military expedition without soldiers, fiut, gentlemen, that some« 
thing might he found on board this vessel, which might be called 
purely military, some certain drills have Jbeen dwelt on as mat- 
ters of mighty consequence. Now these had been mentioned by 
the witness without my notice, and I confess I did not know 
what was meant by them ; I could little suppose that they were 
what they now turn out to be, that is to say, little pieces of iron 
for cleaning the touch-hole of a gun, of the value at most ot eigh- 
teen cents a piece, or in the whole one dollar and a tialf ; and 
these important articles are to stamp the character of this expe*- 
dition. But if cannon, powder and ball may bt articles of mer^ 
chandise, why may not drills be so also. This, gentlemen, is 
matter which I should have thought unworthy of so nnich atten- 
tion, had it not been treated as a subject of very grave considera- 
tion on a former occasion. 

I proceed, gentlmen, to take another view of this subject from 
the point at which we now are and I hope the counsel for the 
prosecution will fairly meet us on the ground I am now about to 
tread. I challenge them to do so. Considering the great abiiides 
and ingenuity of the gentlemen to whom this challenge is given, 
there may appear some temerity in this defiance. But it i& 
not made from confidence in myself, but in my cause. 1 state 
then, gentlemen, that an expedition to revolutionize the Carac^ 
cas is not necessarily a military e^^pedition. If Miranda had 
gone alone and had taken with him powder enough to burst the 
world asunder, and a pike for every finger in south America, this 
would not necessarily make his entreprise a military expedition. 
If his project had been merely to land on the shores ofhis native 
country, to erect the standai^ of liberty, to call his countrymen 
round it ; to invite them to assert their freedom, and to put arms 
into their hands to enable them to do so, this would not be a mi- 
litary expedition. How does the case now before you differ ft om 
that I have supposed ? Why he had forty men with him — Well 
but suppose I had myself undertaken this enterprize ? (God 
knows I have no claim to so magnanimous a tliought) I would 
answer, I have a right to travel if I pleased with a retinue of forty 
servants. Well but these servants it may be said had blue coats 
turned up with buff, (or Ixiff coats turned up witli blut^— I re- 
ally forget how this important part of the testimony was.) But 
have I not a right to travel with servants or lollowers in wimt 
livery I please ? Again it might be said, some of your servants 
were called colonels, majors, captains, &c. and you had besides 
, a secretary. And may I not ask what of all this? What law 
forbids my giving my attendants these names, if I have the folly 
or vanity to bestow them. Allow me, gentlemen, to relate to you 
ixu anecdote which comes within my own knowledge. " An 
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American lately sailed from this to Europe, and was accompanied 
by a young gentleman. On their arrival in Franccthe captain of 
the vessel applied to the police office for their passport. It hap- 
pened that the American had held the office pf a public prosecu- 
tor in this state, and had there fore sometimes been called as usual 
atcorney general. The captum of the vessel, either with a view 
to flatter the vanity of his passenger, or for some other reason,, 
asked for a passport for A. Bv attorney general, and his clerk. The 
Frenchman not knowing what possibly to make of the words at* 
torney general, but understanding perfectly what was meant by 
the term general, rejected the attorney, and conceiving that a 
general could be attended by nothing less than a secretary, made 
oat a passport whereby general A. B. with C. D. his secretary, 
were permitted to travel unmolested, &c. And had not the gen- 
tleman taken some pains to have the mistake corrected, he would, 
as the names or addition in the first passport are never changed, 
have travelled over Europe as general A. B. with C. D. his secre- 
tary. And as the general and his secretary each had a pair of 
pistols with them, with competent ammunition, they niight, no 
doubt, with as much propriety as the present defendant is accused, 
have been, indicted on their return to America under this law f6r 
beginning and setting on foot, and preparing the means for a 
military expedition against the great nation. I hope, gentlemen, 
I shall be pardoned the apparent levity of this digression. It 
has been suggested, though there be no scripture in it, by the style 
of the arguments which I have heard on the oth6r side, and as I 
have found the adverse counsel attempting to amuse you, I have 
been willing to contribute my portion of the entertainment. Per- 
fectly conscious, however, how infinitely what I have offered, 
Would be below what you have heard, (for certainly I do not 
recollect that I was ever more amused than I have been by the 
facetious efforts ofthe learned counsel for the prosecution) I have 
laughed till my sides are pained with the exercise. Before I 
<][uit this branch of my subject, however, I must notice two other 
circumstances, which, from the manner in which they have been 
inquired into by the counsel for the United States, I must 9oni. 
elude are considered as important : — They are that general Miran- 
da drew his fimds out of the hands of Mr. Daniel Ludlow, on 
whom he Had a credit, and placed them in the hands of Mr. Og- 
den. And secondly, that Mr. Ogden went on board theLeander 
when she was laying at the quarantine ground, in a gig,. and from 
thence proceeded in the vessel to sea. As t6 the first circum- 
stance it is sufficient to say that if it be evidence of Mr. Ogden's 
guilt it is equally so of Mr. Ludlow's. For Mr. Ludlow had, 
before general Miranda withdrew his funds, paid his orders' 
precisely as Mr. Ogden did afterwards. But it is absurd to say 
that either Mr. Ludlow, or Mr. Ogden were criminal, merely be- 
cause they were the bankers of general Miranda. As to Mi . Og- 
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den's going down to the hook in the Leander, it can only be fie* 
cessary to remind yow, that the testimony is, that he has doBe so 
in every other vessel that he has fitted out, since he has been in 
business. 

Let us, genUemcn, before we pass over that part of the indie t- 
ment whicn charges Mr. Ogden with providing and preparing 
the means for a military expedition, turn our attention to tiie 
anicles which it is alleged h^did provide or preparfs. First the 
aitned ship—but this, it appears, lie provided or prepared in no^ 
other way than he has provided, and prepared the same vessel 
for a variety of other voyages. As to the men, he had nothing 
to do with any but Ihose who were engaged as the crew of the_ 
Leander, or for the purpose of bringing home the Emperor and 
Indostan ; and as to the arms and ammunition, they were articles 
of merchandize, in which the defendant had dealt, and which he 
had exported in the same way on fifty other occasions. 

Let us concede, however, for the sake of^argument, that this 
was a military enterprise, and that Ogden provided or prepared 
the means for it still if he did not know that it was such he is 
giulty of no crime. If a man dees an act which is contrary to law, 
although he knows not the law, yet, according to the rigour of 
the rules for the administration of justice, he is said to be charg- 
ed with the knowledge, and is to be prosecuted accordingly. Let 
this be so, yet, if he does an act which in itself is originally inno- 
cent but is criminal or other\vise as it may be connected with sub- 
sequent circumstances ; if the actor had no view to the subse>* 
quent circumstances ; if he was ignorant that his acts might be 
so connected, he is not criminal. To constitute a crime there 
must be a criminal intent at the tilne the act is done. As, if a man 
takes the goods of another there must be an intent to steal ; if 
he breaks a hioose in the night there must be an intent to com^ 
mit a felony, or if he passes false money it must be proved that 
he knew it to be such, otherwise he is not criminally answerable ; 
so in this case though the defendant may have done acts, which if 
coupled with a criminal intent, would constitute a crime, yet all 
proof of such intent being wanting, he is to be holden guiltless. 
How does it appear that when Ogden furnished or prepared the 
means which are charged against him in the indictment, he 
knew that they were for, or could be applied to a nulitary expe- 
dition. There is not a word ofthe testtmony^in this cause which 
in any manner connects Mr. Ogden with the views of general 
Miranda, or brings home to him the slighest knowledge of them. 
I beg leave, gentlemen, to refer you to an authority in this respect^ 
and as I find that I shall want^U the strength I have, before 1 can 
say all I think it incumbent on me to say in this cause, I will 
beg the favour of one of the counsel associated with me to read 
the passage. (Here Mr. Morton read a passage from Blackstone'^ 
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Commentaries.) I will detain you no longer, gentlemen, on thk 
part of the subject. 

A.^din, gentlemen, let us admit that this was a military enter- 
prise, and that Mr. Ogden, knowing that it was so, prepared the 
means. Yet if it was not an enterprise to be carried '>n fixim the 
territory of the United States, it is not a crime which rendersr the 
defendant obnoxious to the punishm tints denounced by the law. 
The statute evidently contemplates, 'that there may be a military ' 
enterpiise set on foot, and that the means may be provided and 
prepared therefor within the United States, provided the en* 
terprise or expedition be not to be carried on from thence 4 This 
will plainly appear, if we read this section of the statute, and leave 
out these words ^^from thence^'* Now, according to the rule that I 
have before mentioned, no words must be added or omitted, in 
order to extend the operation of a penal law. The inquiry then 
must now be, was this expedition to be carried on from the Uni- 
ted States ? We say a military expedition is tb be carried on fix)m 
the place, or port, where it takes its military dharacter, which, in 
this case, was not till the arrival of the vessel at Jacquemel ; there 
she was joined by new jprces ; the tvvo schooners were there 
equipped, and an English schooner joined them. There the attend- 
ants of Miranda assumed their military characters, and received 
their commissions. The vessel was unfit for oftensive operations 
when she left New-York; the men on board, not belonging to the 
vessel, were under no positive engagement to go further thaii 
Jacquemel. The arms were not in any order for a military ex- 
pedition ; and the testimony of the witnesses is, that when they 
took their departure from Sandy Hook, if they had then been off 
the Caraccas, they were utterly u.:prepared for military operations. 
Was this then a military expedition to be carried on from thii> 
place ? No, the means for a military expedition, if any there were, 
were prepared here, as by the law they might be, but that expe- 
dition was to be carried on from Jacquemel, the port for which 
the vessel cleared. Suppose all the articles which were transported 
in the Leander, had been sent by other vessels to Jacquemel for 
the use of general Miranda, and had there been taken by him on 
board that vessel, and that she had then pursued the course in 
which we have now traced her, would 1 his have been a military 
expedition carried on from the United States I Certainly not. It 
might have been said that the means were prepared in the United 
States, as lawfully they may be ; but the expedition, it must be ad- 
mitted would be carried on from- the foreign port. And here let me 
say, our arguments on this point must have been grossly misun- 
derstood, or are entirely evaded. We do not say, because the articles 
pre /ided or prepared were articles of commerce, that they could 
not also have been military means ; nor because the arms were not 
fit for military use when they left New-York that they could not 
have been made so ; nor that the men could not have been military 
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' mtUj because their engagement was optional. But we caB yonr 
attention to these circumstances, and bej^ you to observe, that the 
military expedition did not bep;in until the men, the aims, and 
other means were in a state to be applied, and were applied to ^ 
military enterprise, and that was not till the expedition assumed 
Its form, shape, and character at Jacquemel, and therefore the 
military expedition, if there was one, was carried on yrom thence^ 
and not from the territoijy of the United States. 

1 shall now, gentlemen, proceed to consider another material 
part of the charges in this indictment, which is, that the expedi- 
tion of General Miranda was apjainst the tenitory of a power at 
peace with the United States. We say, when this enterprise was set 
on foot, and the mkins provided and prepared therefor, Spain wa» 
not at peace with the United States. And here let me say, that we 

' fotally disavow the disorganizing principles wl.ich have been im- 
puted to us. We do not maintain that every citizen may, with 
Impunity, exercise hostility against a foreign nation in amity with 
our country. We are very far from asserting that each indi- 
vidual may compromit the peace of the nauon, and by unautho- 
rised acts of aggression, bring on us the horrors of war. These . 
are Jacobinical principles, most unjustly and artfully imputed to 
tis. Even in a state of actual war, mutually declared, the individ- 
uals of civilized nations cannot, witl out due authority, carry on mil- 
itary enterprises against each other. But we insist, that if 
there was not an actual peace, a peace in every sense of the word, 
between Spain and this country, m the month of January last, thejj? 
the defendant cannot have been guilty of the offence with which 
he is charged. If he has been guilty of some other offence, pun- 
ish him for that offence. If he has been guilty of piracy, punish 
him as a pirate. If he has offended against the law ofnations^t 
punish him under the law of naiions. But do not^ because he may 
have been guilty of one ofllnce, punish him for another. Do not 
convict him of a broach of a penal statute, because.you may think 
that he has not observed some other law. Before 1 go further in 
the consideration of this point, allow me to say one word as to the 
admission that the counsel on the other side, have found them- 
selves constrained to make. They admit that in this case, as in 
all other criminal cases, ycu are to be the judges as \^^ell of the 
law as of the fact. Yet they say this question of peace or war, is 
not to be determined by you. Why ? because it is a question of law. 
How then are you to be judges of the law if you may not deter- 
mine this point I It is for this reason, that you are not allowed to 
hear and read the president's message, and the various documents 
accompanying it, which we have offered to you in evidence. That 
is, you are to determine what the law is without hearing it, or the 
facts to which it is to be applied. They tell you that you must 
fcadthe law, and yet shut the book. The counsel for the prosc; • 
Gution create imaginary difficulties on this point, with a design to 
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deter you from undertakinc^ to decide for yourselves, the question 
of peace or war. T'hey say, that if this matter is to be determined 
by any other evidence than an act of congress declaring war, 
there is no Jouf^er any rule by which it may be determined, whe- 
ther the nation be at peace or not. In answer to this, gentlemen, 
we say, true it is we can give you no precise rule which shall go- 
vern in this and all other laws ; we cannot pretend to say that tliis 
or that insult or aggression, shall be suiBcient to Interrupt the 
pacific relation of this country with any other. It is not necessa- 
ry for usv to decide how raany illegal captures of American ves- 
sels ; how many unjust impressments of our seamen, or how 
many murders of our citizens at our threshold, by a foreign nji- 
tion, will amount to a war ; every case must depend on its own 
circumstances, and it is enough for us to say that in this case, in- 
vasion of our territory by the troops of Spain, the seizure and 
plunder of our countrymen, and the multiplied acts of hostility 
and robbery against our vessels, and on our citizens and their 
property on the high seas, did interrupt the pacific relations of 
tlie two countries ; and however our government may have been 
disposed to submit to these outi'ages, Spain, notwithstanding, 
was not at peace with us. But though it be impossible, without 
some difficulty, to murk out the precise fine between peace and 
war, there may be none in saying, tliut under certain existing 
circumstances, there is no longer peace. Who can fix the pre- 
cise point between night and day ; and yet are there not certain 
hours when we may say, now it is night or now it is day, without 
danger of error ? 

It seems to have been admitted, that If Spiun had declared war 
against tht United States, that then she would be no longer at 
peace with us, and that this indictment would not in such case be 
maintained. But, gentlemen, Spain will not be pleased to de- 
clare war against us — it is not now the fashion to precede a war 
by a declaration: — it is not the modern etiquette. How then, if 
Spain does not choose to declare war, and yet acts as if she had, 
are we, notwithstanding, to say she is at peace with us. If so, 
then if she at this moment besieged our capital, we should be 
obliged to wait for a declaration of Wiir from congress, before we 
might treat her as an enemy. In a word, gentlemen, it seems 
absurd to contend that no acts of hostility can interrupt the peace 
between the two nations, and that because the constitution has in- 
vested congress with the power of declaring war, we must,Ui oppo- 
sition to farts and feelings, and reality, be considered as at peace 
till that declaration is jnade. 

I have now arrived, gentlemen, at a very interesting part of this 
cause — I am about to consider that part of the subject, which has 
so much excited the sensibility of the public, and is the occasion 
»f that concourse of people which we find attending herefrom 
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day to day ; I mcao, gentlemen, the justification which the de* 
fendant sets up under the president of the United States. He 
says whatever he has done in relation to the expedition or enter- 
]>rise of gen. Miranda, was done with the knowledge, consent, 
sanction and approbation of tlie president of the United States.-— 
Here we must admit that the counsel for the prosecution meet 
US fairly ; for they say that although the president of the United 
States should have expressly ordered this expediuon, yet that 
fiuch orders would be no justification for the defendant. There 
is something in this position so opposed to every man's feelings 
of what is right ; so contrary to every idea of justice, that it 
seems hardly necessary to attempt to refute it by argument. But 
yet we will, if you please, bestow a moment's attention upon this 
point. I think it must be admitted, that circumstances might 
have existed, under which the president of the United States 
might lawfully have set on foot this, or any other hostile expedi- . 
tion against the Spanish. If congress had, in their secret sit- 
tings, declared war against Spain, they might have done so with- 
out making the declaration public ; and under such a declaration 
the president would have been constitutionally authorised to tekc 
offensive measures. When, therefore, the defendant found that 
the president sanctioned the expedition of Miranda, he was justi- 
fiable in concluding he had authority to give that sanction. How 
does this differ from the case of a common magistrate and an in- 
ferior officer ? If a magistrate issues a warrant to a constable to 
make an arrest, the officer can only inquire whether the itoa- 
gistrate acts within the scope of his authority ; he is not to con- 
sider whether or not previous circumstances 'exist, which would 
authorise the magistrate to issue the warrant, such as an accusa- 
tion on oath ; but the magistrate having the power, und^r certain 
circumstances, to issue the warrant, the officer must take it for 
granted that the previous circumstances did exist, or at least it is 
not his business to inquire whether they did or not. He is to pre- ' 
sume that the magistrate duly executed his powet ; if he did not, 
the magistrate would be answerable, and not the officer. So, 
here, as the prcsideni, under a secret declaration of war by con- 
gress, mi^ht hz^ve the power to order or sanction this expedition, 
the individual is not to inquire whether that declairMion existed 
or not. If it did not, the president, and not the individual is re- 
sponsible. To exemplify this reasoning by another case. In 
England, the power of declaring war is with the king. We have 
within a day or two seen republislied in our papers a manifes- 
to, under the signature of lord , one of the kipg's mi- 

liistei^ authorising hostihUes and reprisals against Prussia, which 
authority could not be legally given without the sanction of the 
king. Let us suppose, that a subject of England had, in virtue 
<)f this manifesto, commited an act of hostility, and tliat when he 
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attempted to justify himselC^under the order of the ting's minis- 
ter, he should be told, that that order could be no protection to him, 
because there had been no declaration of war by the king ; would 
not the feelings of every man revolt at so unjust a subterfuge, 
and would not every sense of right and justice oblige us to say, 
the minister must be punished, but the subject excused. 

I shall, gentlemen, take it for granted, that the orders or sanc- 
tion of the president of the United States, would be a complete 
excuse or justification for the defendant, and proceed to inquire 
what is the evidence that the president had knowledge of, and did 
approve and sanction Miranda's expedition. And here we con- 
tend, that the counsel for the prosecution are precluded from say- 
ing that the evidence of this fact is insufficient, for they, having 
refused to let us lay before you the testimony we have offered, 
cannot now avail themselves of the want of proof, which they 
themselves have excluded. If you should ^hink that the know- 
ledge and sanction of the president would be a justification, 
every principle of justice requires that you should take that as if 
it had been proved in the most conclusive manner. The refusal to 
let us give testimony in this point, has prevented your hearing 
the evidence we had to offer, and must be taken as strongly for us 
as if the fact we allege had been proved by a thousand witnesses. 
Though the counsel for the prosecution have not thought proper to 
examine, in this cause, their own witnesses whose testimony afford- 
ed the fullest evidence of this fact, on the trial of col. Smith, and 
though we are not permitted to examine the numerous witnesses 
who are attending here on our summons to give their testimony, 
and although others, whom we have subpoenaed, have been excus- 
ed from attending ; yet there are notorious facts from which 
the ^conclusion that the president and secretary of state, knew and 
approved of this expedition is uievitable and irresistible. 

First recollect the notoriety of the (equipment of the Leander. 
There was not a circumstance connected with the expedition that 
was not known here to every body ; it was conducted under the 
very eyes of the officers of government. But it was well known 
at Washingtion— -of this the letter of Mr. Duncanson affords 
strong proof. (Here Mr. Golden was interrupted, and told by ' 
the court that that letter was not in evidence in this cause) 
Mr. Golden said he would suppose the case — suppose a letter had 
been sent from Washington stating — (here Mr. Golden was again 
interrupted by the court, and told that such suppositions would 
not be permitted) Mr. Golden then said he should submit to the 
decision of the court. He was content to let the jury draw their 
own inferences from what had passed before them, and would on- 
ly i-jquest them to recollect the circumstances of gen. Miranda's 
Visit to Washington ; h.is frequent interviews with the presi- 
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dent and officerg of goyernment* whkh was in evidence in this 
case. 

I shall not detain you» gentlemen, with reading any of the au- 
thorities which have heretofore been read, to show what is your 
province and what your rights and duties as jurors. It is admit- 
ted by the counsel for the prosecution, that you have the right to 
determine the law and the fact. But this is not enough, we say 
that you are bound by the most sacred obligations — by the obliga- 
tions of your oaths— -by your obligations as cidzens — ^by the obli- 
gation that every one is under to protect innocence — ^by the obli- 
gation which binds every freeman to oppose oppression, and stem 
the abuse of power — by all these you are bound to exercise your 
right, and to judge of the law as well as of the fact. 

I will add, gentlemen, but one word nwre. This is a prosecu- 
tion commenced by order of tlie executive government I 
repeat it again, it is a state prosecution. I might say persecution. 
Tue defendant tells you that he can justify himself by such and such 
witnesses ; but when these witnesses are regularly called upon 
by the defendant, in the mode pointed out by the constitution, 
the president, the prosecutor, writes a letter to the court, and teDs 
the couit he cannot spare these witnesses, and, whut is most ex- 
traordinary, that he will never be able to spare them, when they 
may be wanted for the purpose of this trial. And it is not only the 
heads of depaitments who cannot or will not attend, but even the 
clerks in their offices are kept back. The affairs of the nation 
will not even permit a temporary absence of one of these. Is this 
just ? Is it giving the defendant fair play ? and will you convict 
your fellow-citizen under circumstances like these, let the testi- 
mony which you have heard be what it may ? We are indeed 
told, that we might have had the deposition of these witnesses uiv- 
der a commission, and interrogatories. But we have indignanUy 
refused such an onir, and we protest against its having that in- 
fluence on your minds for which it is insidiously inteixled.—- 
Why should these witnesses be allowed to shrink from an open 
and public examination ? Why should they l>e allowed to deprive 
the defendant of the benefit of that provision ofthe constitution which 
declares, that " the accused shall have the right to be confronted 
with the witnesses against him ?" Why should not this defendant 
have the same fair open trial that the law allows in every other 
case ? Why shall not tliese witnesses be obliged to stand before you, 
and submit to a cross-examination, as witnesses in other cases 
are obliged to do ? Why should they have an opportunity, 
which is not given in any other criminal case, of giving eva- 
sive, qualified and coloured answers. There is no reason, gen- 
tlemen, why this defendant should not have ail the benefit ofthe 
laws that any other accused might have ; and however the ad- 
ministration may wish his conviction, and have therefore sup- 
pressed his testimony, you cannot, you will not, connct one 
who has not had a candid fair and impartial trial. 
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Mr, I^ffman, Gentletnen of the Jury, I had hardly expected 
it would attain have been my lot to address a jury of ray country, 
on the subject of the present prosecution. I had trusted that 
the triumphant acquittal of col. Smith, would have furnished a 
deep and effectual admonition to his prosecutors; and. I little 
expected, that they would have attempted to atone for their de- 
feat, by the conviction of Mr O^en. 

The question in the present cause is the same as that of col. 
Smith's ; its merits have, therefore, already received a patient, 
minute and ample investigation. An impartial and independent 
jury, selected from various classes of society, aiyl from the dif- 
ferent political sects into which our citizens are divided, have 
honourably acquitted col. Smith ; and in his acquittal the inno- 
caice of Mr. Ogden was virtually pronounced. It was hoped, 
4md indeed expected, that the irksome and odious business of 
prosecution would here have ceased. The innocence of those 
gentlemen, touching the transaction in question, had been thus 
established — the correctness of their conduct, as it concerned the 
enterprise of gen. Miranda, had been made manifest. The spi- 
rit^ nay, the very letter of the law had been tested, with regard 
to their agency in that affair— both the spirit and the letter 
had pronounced the agency of col. Smith, and consequently that 
of Mr. Ogden^nnocent. 

If then, it was merely the wish of government and its agents, 
to ascertain the culpability of these defendants, such object was 
fully answered ; and on that verdict being pronounced, the pro- 
secution of Mr. Ogden should have been dismissed. 

If it was not the individual^ but the ciime, that was the object 
of this judicial process, then the prosecution should have ceased, 
when the non-existence of the crime was proved. But it seems, 
from motivesbest known to those who have instituted this inqui- 
ry, that another, and a similar experiment is to be made on the 
discemtnent and justice of a jury. Vain effort I The verdict so 
lately rendered in this very court, on the subject of this very tri- 
al, is still glowing in the public nriind. You hav^e all witnessed the 
general and unequivocal sentiment of approbation which it ex- 
cited — you have heard the jurors who delivered that verdict, ho- 
noured with the heartfelt applause of their fellow-citizens ; and 
can it be expected that you will act in direct opposition to so no- 
ble an example— in direct opposition to every just and generous 
principle, and sacrifice the defendant to the lawless pleasure of 
the government. 

Gentlemen — the defence of my client has already been so ably 
conducted by my friend who has just spoken, that I find the 
field of argument extremely limited. Nor, indeed, do I feel any 
ebligation to detain you long. The testimony which has been re- 
peatedly scnitinised in your hearing, must be so deeply engraved 
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on your metnorie6> and the principles of law, invdv^ in tUe 
controvei*sy, roust by this time be so familiar to your minds, that 
any paiticular recurrence to them would be superfluous. I shall 
therefore recal your attention, rather to general principles and 
remarks^ than to any minute and elaborate discussion. 

Gontlcraen, you are constitutionally invested with the right of 
juil^jinj; both on the law and the fact, in criminal cases. This 
great principle, so indispensable to your efficacy as guardians of 
private riji^ht and personal liberty, is now established by the 
constrained admission of our learned opponents. 

It was desirable, for the cause of justice, for the honour of, 
of those who h&veynsiituted this prosecution, and for the more 
satibfactory exculpation of my client, that the counsel of the go- 
vernment would have permitted every circumstance connected 
with general Miranda's expedition, to have been thoroughly un- 
folded. Then, indeed, would you have been enabled to apply 
this important principle ; and in a more satisfactoiy manner, to 
have exercised your acknowledged rights. We should then have 
introduced General Miranda to you, with his letter of credence 
from England, which was forwarded fmm here to our executive 
government. We should have followed him to the city of Wash- 
ini^ton, where he disclosed his views in person to the president. 
We s5iould have pointed him out to you, the ct*!iipanion of the 
secretary of state, and enjoying all the courtesies of presiden- 
tial favor. We should even have endeavoured to procure you a 
pf^ep into the audience chamber, where affairs of high import 
and state-secrecy, were calmly discussed and arranged. But 
these matters, it seems, are too sacred for open disclosure, or 
for vulgar observation. Clouds and darkness are round about 
them, and you must be content to gain a knowledge of their 
nature, from the casual gleams thrown on them by chance and 
circumstance. 

Before I proceed further, permit me to advert to another im- 
portant principle, necessary for you to recollect, that you 
may be clearly acquainted wfth the extent of your pow- 
ers. Your deliberations are not to be confined merely to the 

bare facts specified in the indictment. Were that the case, 

gentlemen, your scope of action would be limited indeed. 
You would be entirely at the disposal of a public prosecutor ; 
he might so frame his indictment, as to compel you to ren- 
der a verdict, in absolute opposition to your real opinion of the 
nature and existence of the crime. He might kindly select such 
acts as would suit 1-is purpose, and suffer a jury to decide on them 
merely ; but the law he would carefully I'eserve for, what he 
might think, the courteous opinion of the judge. Thus shackled 
and circumscribed, a jury would become as mere puppets in the 
hands of the juggler— they might be made the automata of go- 
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Vernment, to act their parts, according as the hidden mechanist 
puts them in motion. No, gentlemen, you hold a more elevated 
rank in the administration of criminal justice. On the magni- 
rideof your powers, and the integrity of your decision, the ac- 
;scd relies for an acquittal. H.' demands your judgment on 
^^ law, and he claims your decision on his conduct in the Mi- 
^nda transaction, viewed in its real merits and most extensive 
-'-titude : neither restricted to the counts of an indictment, nor to 
: he evidence selected by the prosecutor. You are to scrutinize 
•vith microscopic, but with liberal eye, his actions, his motives, 
and his intentions. You are to examine whether he was actuated by 
dangerous, dishonourable, and illegal views ; or whether his ob- 
ject was pure, honest and laudable. Whether he acted in wilful 
hostility to the laws and interests of his country, or whether, in 
fulfilling the suggestions of government, he erred in c6nduct, 
cither from ignorance of the powers vested in the executive de- 
partment, from a misplaced confidepce in their wisdom to dis- 
cern the limits of their own authority, or from a too credulous 
reliance on the candour and integrity of their word. Having thorough- 
ly investigated these facts and circumstances, you are to decide 
on his innocence or guilt. Leaving to little minds the subtleties 
of legal disputation, you are to declare whether, on the broad 
and plain principles of unerring justice, he deserves to be con- 
signed to punishment and degradation. 

Gentlemen — I shall endeavour first to convince you, that the 
proofs do not establish the facts charged in the indictment ; and 
secondly, if I should fail in so doing, that the conduct of the de- 
fendant was completely justified, by his having acted under the 
sanction, and with the approbation of the president. 

The fifth section of the statute on which the defendant is in- 
dieted, declares, " that no person shall, within the territory or ju- 
risdiction of the United States, begin, or set on foot, or provide 
or prepare the means for any military expedition or entei-prise, 
to be carried on from thenccy against the territory or dominions of 
any foreign prince or state, with whom the United States are at 
peace.'* I hardly need remind you, that this being an act ex- 
tremely penal, it requires a strict and literal exposition. No in- 
ference can be made to embrace the case of the defendant. The 
proof offered must be plain and positive— nothing ambiguous, 
nothing uncertain, nothing left to conjecture. In a prosecution 
like the present,, the most rigorous rules of evidence should be 
applied in fisivor of the accused, and the most conclusive proof of 
lus guilt should be exacted. 

Thie testimony produced, placed the agency of Mr. Ogden in 
the light of a mere mercantile speculation. He charters his 
ship to general Miranda for a voyage to St. Domingo. He 
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sells hm a cargo of contraband articles, among \vhkh are ntmk 
and amniiinition, and he agrees to receive for ^em a stipulated 
price. He pays money on Miranda's account. The vessel is 
cleared out for, and actually sails to St. Domingo. The cap- 
tain, in his manifest at the custom-house, (with which manitest, 
by the bye, Mr. Ogden has nothing to do) describes the arms 
and military weapons as ironmongery, according to established 
uses in cases of contraband ; not to deceive our own government, 
for that did not prohibit the importation of warlike implements, 
b\it for the purpose of concealment from the cruisers of bellige- 
rent powers. TJiese are the principal, nay, almost tiie only facts 
brought forward in support of the charges in the indictment. 
Strange as it may. seem, there has not bten a jjarticle of evi- 
dence offered, to prove any other than a mere commer- 
cial connection 1>etween general Miranda and Mr. Ogden. 
No evidence that Mr. Ogden was acquainted with the general's 
intentions, or even that he knew the Lcander to be destined ulti- 
mately for the Caraccas. A different course is now pursued 
from that adopted on the trial of colonel Smith. It was. then- 
judged important to prove, that he was privy to the schemes of 
Miranda^ and that his agency was granted for the express pur- 
jx)se of promoting the revolutionizing plan in agitation. To 
substantirttc this point, no pains were spared to collect evidence, 
and produce witnesses. The ties of private confidence wer©. 
burst asunder ; the favourite companions of col. Smith, lowborn 
it was presi^med his secret thoughts and intentions were untold- 
cd, were ungenerously dragged to the altar of public justice, and 
commanded to assist at the sacrifice of their friend. By tlic 
reluctant testimony of these wimesses, it was expected tp prove 
col. Smith's knowledge of Miranda's designs, and that they re- 
ceived his ap{>robation and support. But, unfortunately for their 
cause, the counsel for that prosecution overstepped the line of 
safety, in the eagerness of pursuit ; and provoked a train oi 
evidence, which evinced the innocence, and accomplished the 
victory of col. Smith. A different course is now pursued. In- 
structed by mortifying experience, they prefer rather to leave 
their proof imperfect, than to attempt the conviction o£ the de- 
fendant by similar witnesses. They feared again to bring to light 
circumstances and facts, more injurious to the government, even 
than the acquittal of the defendant. W ere not this the case, tho 
jHiblic prosecutor might have availed himself of testimony at 
hand. Col. Smith, the associate of Mr. Ogden, has. not with- 
drawn himself from the demands of justict— nor did his friend 
interdict his attendance in tliis hall. He would have been a legal 
witness ; he could no longer have interposed the defence of seif- 
ciiniination, to any inquiries which might have been made of 
Jim — for he has passed throujjh the ordeal of a similar' trial, 



Digitized 



by Google . 



SAMUEL G. OGDEN. '267 

5incl came forth iininjured. He would willingly have stepped 
ferth a witness in the present cause, and have tilled the present 

- chasm in the testimony ; but in so doing, he would have deliver- 
ed a " round unvarnished tale," and put down for ever the con- 
triver of this prosecution. 

Are you disposed, gentlemen, to supply by inference this 
defect in their proof ? Is this prosecution so pure, so liberal, so 
disinterested, as to deserve your kind and fostering aid?' Not so— 
no accusation can be intrinsically just, that depends on mystery 
and concealment for its success. If the mantle of secrecy is still 
perniitted to envelope the occurrences at Washington, your ima- 
ginations will not construe the matters it conceals, to the dbad- 
vantage of my client.; nor will you hsten, with partial ear, to the 
suggestions of his prosecutors. Be assured, if certain illus- 
trious statesmen should ever have the candour and magnanimity 
to withdraw the curtain, and admit us to a full view of the exhir 
bition, Mr. Ogden will be seen to tread the stage with as firm a 
step, and as erect a front, as the boldest hero in the drama. 
While, however, the enemy think proper to observe a kind of 
legal bush- fighting, to lurk in hiding places, and level at him be- 
hind thickets, he will not be thought deficient in frankness, if 

'he seeks to shelter himself behind the forms and rules of law. 

Gentlemenr— the inquiry on the proof, seems to resolve 
itself into a single question — Is the selling of arms and am- 

' munition, or the furnishing of a cargo of that description,^ 
sufficient to convict the defendant of an offence against the 
statute ? Can any person seriously contend for a position so 
absurd ? Can any one deny, that it was lawful to have shipped 
them to St. Domingo, or even to the Caraccas, there to be sold ;' 
or that it was equally lawful to have delivered them at either of 
those places, in viitue of a previous contract of sale here ? Even 
the knowledge that they were to be used against a nation at 
peace with us, woulcj not render such sale illegal ; much less 
would it constitute an offence against the statute. Were such a 
construction to be admitted, many among our first and most ir- 
reproachable merchants, would fli)t be secure from indictment ? 
Arms and ammunition are articles of ordinary commerce, and 
almost of daily exportation. They are furnished by us to foreign 
nations, not to be used against our enenues, for we have none. 
Thanks to oqr pacific, wise, and philosophic administration, we 
can have none. It h^s acquired the art, by silver-tongued per^ 
miasioriy by arguments written in letters of gold^ to keep all hos- 
tility from our doors ; and while our treasury will furnish a sup- 
ply of its powerful ammunition, we are assured of a protracted, if 
not a glorious peace. Since then we have no foreign enemies, 
in shipping arms and ammunition for foreign use, we of course 
yend them to be used against some nation at p^B,ce with the U. 
States ; and if this is a crime, the majority of our merchants 
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stand amenable to the law. In all these cases^ equally as in the 
presenty arms and ammunition were shipped expressly for the 
purpose of being used, in the language of the statute, ^ against 
Uie territory and dominions of a foreign prince' or state, with 
whom the United States were at peace ;" yet I am sure you cannot 
conclude, that the merchants sinned against the statute, particu- 
larly when I shall show you, that congress expressly counte« 
nanced their exportation. 

In pursuing this part of my subject a little farther, I would 
call your attention to the St Domingo trade. Without the aid 
of this country, it may safely be doubted, whether the present 
government would have been established in that island---and let 
it be remembered, that it b a government as yet unacknowledged 
by any other nation. The empire of Hayti is, at this moment, 
considered by us in a state of revolt against its parent country, 
and as an appendage or colony of France. Toussaint, who first 
elevated there the standard of revolt, depended for his military 
stores on supplies from the United States. France was then at 
peace with us. The arms and ammunition required by the rebel 
chief could only be us^ against tlie French, his former masters, 
and to whom he owed allegiance. Yet arms and ammunition 
were furnished to hini from American ports ; nor has it ever* 
been pretended, that by this proceeding the statute in question 
was violated.-* Again, loussaintis subduedr-rDessalines becomes 
his successor, and he also seeks and finds resources in the U. 
States, by means of which he conquers and expels the French. 
This trade in arms and ammunition with St. Doniingo becomes 
the subject of frequent investigation by congress. Its prohibi- 
tion is refused, until the last memorable session, when, doubtless 
for the most pacific and accommodating reasons, our govern- 
ment b induced to interdict it by law. If then the St^ Domingo 
trade was, until that period, lawful — I ask where is the substan- 
tial difierence between the trade so carried on, and that ^yhich 
b proved against Mr. Ogden. The cases are similar, and 
where a shade of difference does exist, it assuredly is not against 
the defendant. I have before u > ;ed that the words ^^from thence** 
used in the statute, can only be construed to denote an expedi- 
tion, proceeding directly from the U. States, against a nation at 
peace with us. The trade with St. Domingo, proceeded direct- 
ly from the ports of the United States, to those of that French 
colony. It knowingly provided the means for military and hos- 
tile enterprise, to the revolted blacks. Had one of the genends 
of Toussaint or Dessalines vidled the United States in person, 
purchased th^se supplies, and chartered a vessel for their trans- 
portation, it would have made no essential difference in the trans- 
action, nor would any merchant have hesitated, on scruples of 
law, to conclude a bargain with him. I therefore boldly insist. 
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that if you criminate in this instance the commercial transaction 
of Mr. Ogden, you implicate the conduct and safety of every 
merchant, who furnished arms and ammunition to the revolted 
inhabitants of St. Domingo; but this is i point on which it 
would be useless to enlarge, for it is one on which the opinion 
of congress has been made known by the prohibitory law of the 
last session — which is a statute, introducing a new law, and not a 
declaratory act. 

In the present case, the learning and ingenuity of the opposite 
counsel, stretches still, further the pliable and convenient con- 
truction of the formidable statute, on which this treatment is 
founded. Mr. Ogden sells arms and warlike equipments to ge- 
neral Miranda ; they are transported by him to St. Domingo, and 
from thence, as circumstances render it adviseable and expe- 
dient, they proceed and form part of a hostile enterprise against 
the Caraccas. Now this mere commercial act of sale and ex- 
portation, is tortured by artful construction, and subtle argument, 
into the form of a military expedition, proceeding from the Unit- 
ed States, directly against a Spanish colony. 

But, gentlemen, even admitting that the factscharged against him 
are sufficiently proved, still I feel no anxiety for the certainty of 
Mr. Ogden's justification. I will not detain you by repeating facts 
and arguments heretofore urged, to prove a "state of hostility with 
Spain. I merely call your attention to this singular construction 
of the constitution — this curious and incgigruous dilemma, 
maintained by the opposite counsel — ^that a nemon may be at war 
with ua^ yet we at fieace with them ! Tnat certain forms and 
declarations, devised in the cabinet, and announced in the forum, 
are requisite to constitute war — That Spain may invade our 
frontiers— establish posts within our territory — molest our com- 
merce, and carry our fellow-citizens into captivity ; and yet, say 
these admirable logicians, we are in a state of perfect peace and 
tranquillity, because congress has not declared us in a state of 
war. Is war then. Gentlemen, a mere nominal thing ? Does it 
exist in the mere breath of congress ? Does its hitherto ungo- 
vernable chances, depend solely on their volition ? If so, they ar- 
rogate to themselves supremacy over the very order of things — 
As well may they pretend to controul the winds and clouds of the 
heavens. As well may our opponeitts insist, while the thunder 
rolls and the tempest rages, that the fury of the elements is not 
showered upon our heads, because congress has not declared us 
in a storm ; a doctrine so feeble, so absurd, so ludicrous, bears on 
its forehead its own confutation. 

Nor shall I again discuss the relative powers of congress and 
of the president, with the declaration of the latter, in his mes- 
sage of the last session, that we were not at peace with Spain. 
The arguments on these points were delivered in your presence. 
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and I trust they have sufficiently estsfblished themselves in yoi^r 
minds. The president's approbation of the enterprise is a 
ground ort which Mr. O.^den's conduct may be justified, even if 
you believe the charges of the indictment to be established. 
T.us approbadon was clearly substantiated on the late trial. It wasr 
the poiished buckler wliich protected col. Smith from the shafts 
of lis adversaries, and refl<;cted back the scorching rays of accusa- 
tion, on the power which directed them. The proceedings, and 
the termination in that cause, have fixed the responsibility in the 
quarter, where public good and private justice require it should 
be placed. Fortified by the decision on that trial, I am embold- 
eUv'd to assume the principle as an established one in these pro- 
secutions^tliat the approbation and encouragement, given by the 
executive to the enterprise of general Miranda, with his know- 
ledge of the intended aiajen^ of Mr. Ogden, acquit the latter 
froQi t'je charge of intenticJnal crime, and insure him from the 
penalty of the particular statute on which he is indicted. 

Gentlemen, did the president of the United States, and the se- 
cretary of state, know and approve of general Miranda's enter- 
prise ? Tliis is a fact, of which no person can any longer en- 
tertain a doubt, and of which you have sufficient testimony. Evi- 
dence differs in its requisite characteristics according to the situ- 
ation of the parties, [fit is to criminate an accused individual, 
and consign aim to the scaffold or the dungeon, it must be di- 
rect, positive, and0iequivocal. But if in favour of an acquittal, 
a'ky evidence of a circumstantial nature, which shall convince 
ydii of tile existenc;^ of a fact, ought to be equally imperative as if 
it was direct and absolute. It is a wise and benign maxim in 
our law, that innocence shall always be presumed until guilt is 
proved. Presumpdons ou ;ht rarely to be indulged for the con- 
viction of a prisoner, but they should be liberally entertained in 
his favour. 

In a prosecudon like the present, urged by the government, 
•who feel their honour and integrity involved m the event — who 
seek through charges of an unworthy and perfidious nature, to 
exonerate themselves by the crimination of the accused. In a 
cause like the present, where the contest is waged on tei*ms so 
notoriously unequil — wher^ an humble citizen is thrust into the 
arena, and forced to contend against tiie power and popularity 
of liis own i^ovemment — where the fulminations of executive 
wratli are hurled at his head, and the underminings of secret ar- 
tifice are wrought beneath his feet ;' where the only weapons he 
can be permitted to use, are positive proofs drawn from secrets 
of state, in possession of his enemies, and even these weapons are 
denied him. In such case, the unfoitunate individual, naked,, 
crippled, and defenceless, must fall a victim in the unjust and 
treacherous encounter, unless you, the impartial judges of the 
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cotnbat, shall exett your prerogative, and allow him to protect 
himself with the shield of circumstantial proof. Such, gentle- 
men, is your duty on an occasion like the present; I claim it of 
you in behalf of my injured client — the testimony necessary to 
his exculpation, is denied to his just demand ; it is closed up and 
hermetically sealed, that nothing may transpire. He calls upon 
you then to exert your right of inference — to scrutinize into the 
circumstances of his case with a searching and an anxious eye— 
and to find where " truth is h\d,' even though it were hid indeed 
within the centre." 

What are the circumstances, gentlemen, to which he solicits 
your attention — To be sure you have no letter from capt. Dun- 
canson read to you-— nor have his prosecutors again furnished the 
accused with powerf^il testimony, by their blind zeal to pry into 
his confidential communications. But we can afford to spare 
these circumstances, since We have a source of evidence to supply 
the want of them, and one moreover of a most authentic nature. 
We have fortunately succeeded in producing before you the 
journals of the senate. 1 have already stated, that it was lawful 
to export arms and ammunition from the United States, and I' 
read the journals of the senate to show, that congress, at the l^st 
session refused to prohibit their exportation. But I propose 
availing myself of the production of these journals for another 
purpose. I request your attention to a remarkable coincidence 
between the visit of Miranda to Washington, and the history of 
a bill then before the senate ; with me you will conclude, either 
that his secret understanding with the hec;ds of departments, an- 
nounced to him its fate, or that his communications appear to 
have been dictated by a spirit of prophecy. The session com- 
menced on the 2d Dec. 1805. An act prohibiting, for a limited 
time, the exportation of arn>s and ammunition, passed rapidly 
through the house of representatives. In tracing its progress 
in the senate, it is curious to observe how suddenly and effeciu-^ 
ally its course was arrested. By the journals of the senate, Jt 
appears, that on the 13th Dec. the act was read a second time, 
and referred to a select committee. If this bill had passed the 
senate ; or if it had been treated with a dispatch similar to that 
which it had experienced in the house ot* representatives, in 
the former case his views would have been defeated ; in the lat- 
ter, his apprehension of its passing would have paralised his ex- 
ertions. Yet, Miranda, with this bill before his eyes, which 
might, at any moment, become a law and arrest his enterprise, 
proceeds, while at Washington, to encourage 1 is associates. He 
perseveres in his preparations, not in a hurried and eager man- 
ner, as if anxious by expeditious movements to anticipate the 
passage of the bill ; for he did not contemplate a departure up- 
til some weeks after its introduction into the senate. On the 13th 
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December, two days after Miranda^s arrival at Washington, this 
bill Was committed to a select committee, in whose hands it 
slumbered till the 4th of February, two days after the actusd 
sailing of the l..eander, when it was reported with amendments. 
Here is indeed a singuUr coincidence of dates and circum- 
stances. It is true, chance sometimes' produces a wonderful 
concurrence of unexpected events, and the present instance, we 
will charitably suppose, may have been among the number of 
such casualties. But let me for a moment be indulged in stkting 
a case, not, however, because the fact has been so asserted in the 
public prints, so suggested in private correspondence, or so re- 
presented in the memorial of Mr. Ogden to Congress ; for ne- 
ther of these is evidence. Let us though, in contemplating pos- 
sible, nay probable events, imagine the first confidential inter- 
view between Miranda and the secretary of state. Having fe- 
miiiarly talked over his plansi exJiibited his maps and charts; 
submitted his private correspondence to inspection, and request- 
ed the assistance of the United States to liberate his country ; 
the objections to avowed encouragement by government having 
been stated, its secret countenance promised, and the necessity 
of ehiding existinsj laws suggested ; the general then delicately 
touches on the pi^nding bill, prohibiting the exportation of arms 
and ammunition ; he states impressively his apprehensions, lest, 
by the enaction of such law, his enterprise should be conclu- 
sively prevented — but here let imagination pause, nor unveil too 
minutely the arcana of the cabinet. The replies, whether frank 
or qualified, by which Miranda's fears on this important subject 
are dissipated, may be presumed from his subsequent conduct. 
He writes to his friends in New York, informing them that the 
bill will not pass, and he proceeds on his preparations at such lei- 
sure as convenience requires, but with such unabated spirit, as 
a full security from legal impediment would warrant. The-bill 
tranquilly reposes in the committee chamber of the senate during* 
the six weeks, in which its discussion, by agitating the public 
mind, would have embarrassed its movements. It is finally r^- 
jfcted ; a most fortunate and accommodating circumstance for 
his subsequent shipment of reinforcements. Thus were the 
predictions of Miranda verified— tiie predictions of a stranger to 
our country, our national policy, and the individual sentiments 
of our congressional representatives; a stranger who, as our 
opponents would have us believe, was almost entirely unac^ 
quainted with the heads of the executive department. /Wonder- 
ful man I who, by the mere transient observations of two or three 
days residence at Washington, could foresee the premeditated 
defeat of a measure, that had received so rapid a sanction in the 
house of representatives ; a measure that Vould alone have dis- 
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appointe<l him of all his golden prospects, and have blasted in 
the bud his high wrought expectations. Gentlemen, do you 
novir believe that this strange coincidence in dates apd circum-' 
stancesj^ was altogether fortuitous ? 

You raiist all be sensible that Mr. Ogden has done every thing 
m his power to give you entire satisfaction on this subject, and 
to dispel every shade of mystery that might be cast upon it. The 
proceedmgs of this very court testify his solicitude to establish 
his innocence by the declarations of his very prosecutors. At 
an expense equal almost to the pecuniary penalty which would 
follow hi^ conviction, he has endeavoured to enforce the attend- 
ance of those witnesses, who alone could elucidate the equivbcal 
circumstances of this transaction. But his adversaries shrink 
from the inquiry — they disobey the process of this court — they 
withhold the positive proof important to this defence ; and yet 
it is insisted, that by positive proof only shall he be justified* 
To keep back or suppress evidence in civil cases, affords {o the 
opposite party the right of drawing the strongest inference of a 
fact ; and for the most cogent reasons — for it is clearly to be pre- 
sumed, that if the evidence suppressed could destroy such mfer- 
ence, it would unquestionably be produced. Are the niles of 
evidence, then, more rigid and less equitable in criminal cases ? 
This indeed would be singularly contiacfictory to the principles 
of justice. It would argue, that the mere pecuniary concerns of 
amen, are entitled to more consideration, than their characters or 
liberty. No, gentlemen,' in criminal cases, every wilful suppres- 
sion of testimony should be sternly discountenanced by a jury ; 
they should deduce from it liberal and indulgent conclusions in 
favour of the accused. The mild and humane spirit of our cri- 
minal jurisprudence, disclaims a persecuting temper ; delighting 
in mercy, it yields no assistance to the purposes of animosity or 
revenge. It seeks no end but the dispensation of public justice 
— ^justice equal and impattial ; unobscured in its operations by 
mystery or prevarication— -uncontrou led in its progress by the 
arbitrary mandates of power. It would be idle and absurd for 
the opposite counsel to tell ybu, that this is a prosecution con- 
ducted in the ordinary way. Does not one of the witnesses, 
whose attendance is withheld from us, declare in his own letter, 
that this prosecution was ordered by the president ? Do we not 
behold at thi^ bur one of our most celebrated advocates, a judge 
of the United States for a neighbouring district, retained as coun- 
sel to assist the attorney general ? From these and other obvious 
circumstances, it is evident, nay it is notorious, and I may add, it 
is avowed, that this prosecution derives its origin from the exalt- 
ed source which I have designated. It is equally manifest, that 
the elevated prosecutor, by fda own mandate, represses and with^ 
holds the testimony, to obtain which this trial was formerly post- 
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ponedi and which was deemed essential to the juatificatkm oimf 
client. SIncev then, this is unequivocally and explicitly a state 
prosecution, it demands from you more than ordinary attention 
and circumspection. If, in the measures adopted, there appear^ 
the least colouring of (^>pression, your jealousy should be alarm- 
ed, your utmost vigilance excited. The more dignified the si- 
tuation of the prosecutor, the more extensive his influence, the 
greater is the danger which may result to public safety from 
his misconduct 

The ptesident of the United States, and the secretary of state^ 
have been openly and expressly charged with a knowledge of 
general Miranda's intentions ; they have been represented as en- 
couraging and participating in his plans-^as directing a perfi- 
dious and oppresuve prosecution againsf those whom their 
t:ountenance had beguiled. The complaints and charges of Mr. 
'Qgden have even been proclaimed by him in congress chanx- 
ix;r, before the assembled representatives ot the Union. What 
an attack on the spotless reputation of these imniuculate states- 
inen ? But they treat it with a dignity characteristic of them* 
-"Selves. Theirs is a philosophy of no common stamp — a pliilo* 
sophy lo which we humble mortals are total strangers, which is 
4!levated, equ^y above our powers and cur emulation. It is a 
])hiiosqphy which bathes their souls in the tcipid waters of insen- 
sibility, and renders theii% like the Grecian hero, impervious to 
the weapons with which ordihary beings are assailable^ 

The love of popularity, common to our nature— -the impa- 
tience of r^roachy which every honourable mind must posses^;— 
the jealousy of reputation, inseparable to a heart of sensibility, 
can achieve no entrance in bosoms superior to the weak feelings 
of mortality. Though exposed to the severest censures, charge 
ed with a participation in deeds, which they themselves have 
pronounced criminal, and /igainst which they have levelled the 
heaviest artillery of the law— -accused of artifice, hypocrisy, 
porseootioD— stigmatised as men, as statesmen, as rulers — 
yet can these illustrious dignitaries calmly submit to the load of 
opprobrium heaped upon them ; though, by a plain tale, a frank ' 
iLVowal, these calumnies might be silenced for ever. 

Gentlemen, can we possibly believe in this stcncal apathy--^ 
this proud contempt for the opinions of others ? Can we be per- 
suaded that these chiefs of our nation are of such different con- 
struction from their fellow creatures — of piinds more transcend- 
ent*-of virtues more conspicuous— that they take no pleasure In 
ihe empty acclamations of the million— that the inctiise of popu- 
larity imparts no delight to their senses — that the lustre of cffi- 
46ial rank creates no palpitation in their hearts, nor does the rod 
of jxjwer afford any pleasure to their grasp I Or shall we be in- 
H^lued to scepticism on these points — to suspect that after alt, 
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they are but men— mere common mortals ; subject to the same 
heat and, cold— >the same summer and winter as ourselves ? In- 
Bpired) like us, witK the same love of fame— the same desire for 
popular approbation— and that their apparent indiifer^Mic^ to 
these objects of human ambition, is owing^ to some other causei 
than that of insendbility ? Yes, gentlemen — it is too evidait that 
they have reasons for their conduct, secret and imperious. Be- 
lieve me, if the witnesses withheld could have purified the (cha- 
racter of the executive irom the foul stain of reproach) they 
would never have been refused to this tribunal ; the president 
would undoubtedly have found Ineans to spare some of th^m 
—lie would not, to use their own language^ " s/iefiqliy have sig- 
nified to them, that their' official duties could not, consistently 
therewith, be at this fire^dng juncture dispensed with.'*-^What 
pressing juncture ? Has any extraordinary circumstance occur- 
red, sufficiently important to render* their united wisdom essen- 
tisil to the cabinet deliberations ? Our forid^n. affairs are in a 
state of amicable, if not honourable adjustment. Peace offer- 
ings have been made to sooth the angry powers of Europe, and 
we are flattered with assurances of their' wonderful efficacy and 
pern^anent effects. Are we then disturbed by domestic broils — 
by internal commotions— requiring the paternal vigilance of the 
executive ? No, we are in the full tide of successful experiment 
—we are sailing on smooth water ; d^ bark glides majestically 
along, with all the advantages of wind and tide — no lowering 
in the horizon — ^no symptoms in the elements of an approach- - 
ing storm; the very pilot seems to doze securely at the helm, 
.and to luU the crew asleep with his song. What then is this 
juncture, which so specially demanded their attendance at 
Washington ? We had trusted, that the very season of the year 
would have insured us their presence. It is their customary 
season of recreation— when they iay down the heavy burthen 
of national concerns, and seek relaxation and amusement in the 
various scenes which travelling presents— nay, I am much de- 
ceived in n>y expectadon, if we do not hear, in a little while, 
when this Xxia\ shall be ^nished, that the mighty fireadng jwie* 
ture has passed, and the secretary is taking his lamual excur- 
sion. Away then with such ficlidous, such deceptive excuses ; 
they glaringly betray the very secrets they would conceal. We 
want no ghost to tell us— ^* there t» 90fnething rotten m thfi tq^e 
of Denmark** 

Aye, but they were willing to give " Hieir respective tesdmo- 
i>tes" on commission-^kind gentlem^ ! good gentlemen 1 we 
humbly thank them for this great condescension i But be assure 
ed, we are not to be played Upon thus easily ; we understand too 
well our own duty, and the interest of our client*— we had a par- 
ticular wish to be indulged wi^h their graoiout present i wc 
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wanted to behold the light of their coupteoances ; 4o read their 
Tery thoughts ; to let you discover in their deportment^ obvious 
proofs of the frankness and sincerity of their teatimqny ; to 
compel not only the truth, but also the whole truth, by interro- 
gatories grounded on their replies, and on circumstances which 
incidentally transpired. Less than the whole truth would have 
been a mockery of evidence, and would have destroyed, instead 
of vindicating our client ; they will pardon us, therefpre, for not 
entrusting our safety to their wondetfully accommodating expe- 
dient 

Gentlemen, I have done ; no longer will I detain you from the 
duty you are prepared to discharge. Perhaps I should also apo- 
logize for having so long occupied your attention in so clear and 
obvious a case. 

^ The indictment b unsupported — the accusation totally £uls. By 
. the very evidence produced by the public prosecutor, we have 
proved that Mr. Qgden's sale of arms was a mere affair of com- 
merce, which infringed no existing statute. It has not been 
shown, that he was even acquainted with the plans of Miranda ; 
you are of course bound to suppose, that he was ignorant of 
them. With equal propriety might a similar prosecution have 
been instituted against any individual, who innocently or igno- 
rantly sold to Mii*anda a case of pistols, or a charge of gunpow- 
der. On this Rfround a) ^f you cannot hesitate to pronounce a 
verdict of acquittal. We fcaye also shown you, that the statute 
^n question has not been violated, since the articles sold by Mr. 
Ogden did not proceed from hence to a Spanish colony, but to a 
French port in St. Domingo, to which it was both customary and 
lawful to make such shipments ; that in Sact the expedition of 
Miranda (^d not assume a hostile form at this port, but at St. Do- 
mingo, and proceeded from thence against the Caraccas. The 
fact also is known to you, that this country was not at peace with 
Spain, and on this head you have been referred to the official de- 
clarations of the president, as well as to acts of open hostility, 
committed by tfie Spanish fbrcps. Though our testimony has 
been forcibly withheld from you, yet we have also, I trust, suffi- 
ciently satisfied your minds that the preparations of Miranda re- 
ceived the sanction of our executive magistrate; a.. sanction 
whicli, I presume, you will not question his right to grant — a , 
sanction whicn cannot fail to exonerate the agents of his will 
from the pains and penalties of the law. 

Gentlemen, you must be fully acquainted with this prosecu- 
tion, and all its attendant circumstances ; with the transaction 
leferred. to, in its real merits ; and, above all, with your ow^n 
powers, in their amplest extent. I call upon you to exercise 
them with candour and independence ; I call iiipon you, as the 
watchmen of public justice, to protect its sacred sanctuary from 
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becoming; the den of oppression. With the li^ht of the honour- 
abk verdict lately passed in this court, bL-amin^ on your p;«th, 
your feet cai\uot stumble, nor your footsteps wander. You will 
yield another hunuliating; lesson to presuming power— y«iu 'will 

. afford another proof, that in this free and independcntr country, 
the arm oi' j^overnment may seek in vain to crush the humblest 
citizen. Though you can give no decision, that wiil indemnify 
my cliept for the wrongs and injuries he has already sustained, 
yet can your acquittal rescue him from those furtlier penalties 
with which he is menaced. In your verdict, he will find some 
consolation for past severities ; it will render liis justification 
complete-^his innocence triumphant. 

Mr. Emmet. — I address you, gentlemen, with feelings far 
different from tliose with which I rose to address the jury that 
has recently acquitted co'on^l Smith. I h id indeed the firmest re- 

• lionce on their probity and good intentions ; and the strongest 
hopes that they wouid not deliver the defendant over to punish- 
ment, whhout sufficient and satbfactory pi-oof of his having of- 
fended against the law. Tliose hopes, however, were not unac- 
companied with anxiety ; the novelty of the case, its intrinsic 
importance, the vast interest which it has excited throughout the 
United States, and a fear that its decision mii^'\t be influenced by 
pai*ty politics, all tended to excite my splicitude. Besides, this 
clause of the statute in question, had never before received a ju- 
dicial interpretation ; and I could not but feel considerable uneasi- 
ness, lest the ingenuity and talents of the counsel for the prose- 
cution should mislead men, not very conversant in legal discus- 
sions, and not much habituated to detect and guard a<2:ainst th* 
artifices of such able advocates. The conduct of that j ».?. y, how- 
ever, has shown that my anxieties and fears were groundless. A 
Aound and judicious interpretation has been- given to the law by 
the acquittal of colonel Smith, and I trust you. gentlemen, will 
feel no disposition to question its correctness : no party politics 
have influenced their decision ; for that jury, constituted oY men 
of all political sentiments, has returned a verdict,' wbicii, in this 
great city, likewise composed of all the varieties of political 
sects, has been received with very utiiversal s-itisfiction. The 
misfortune of the ballot has, it is true, gentlemen, deprived you 
of the honour of having broken the boom ; but you may second 
and support their immortal verdict ; your names wlil tlien be as- 
sociated with theirs, and in the future iiistory of these triais, you 
will be consiflered as their partners in independence and integ- 
nty. 

If this were a common case^ and that I had not been iistruct- 

'cd by experience to guard against conclusions, which, though 
they do not, as I think, le.9;itimately follow from the law or tiie 
evidence, may still bj urged upon your coubideration, I should 
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confine myself to veiy narrow, bounds ; and should rest my 
clieot's defencov vith a few general observations, upon some 
essential and obvious defects in the testimony produced on 
the part of the prosecution. But although I shall probably take 
somewhat of a more detailed view of the evidence, out of re- 
spect to the importaoce of this trial, do not suppose th^t I am ac- 
tuated by ai)y apprehension as to its ultimate result ; for it would 
be unpaitlohable timidity indeed, to doubt of the defendant's ac- 
quittal, when there is no proof whatsoever which can attach to 
him the offence for which he b indicted. 

A principle for which I contended in an early stage of this 
tiial, would, if I had been fortunate enough to convince the 
court of the propriety of its application then, have swept away 
more than two-thirds of all the evidence we have heard. You 
will recollect, that at the outset of this multifarious testimony, I 
objected to any evidence's being received of the acts of thiiti per- 
sons, not in the presence of Mr. Ogden, until proof should have 
been previously given of a connection as to design and object, 
amounting to combination or conspiracy, between those thicd 
persons and him. As this point had been previously argued, and 
the opinion of tl)e court ascertained, I contented myself with sim- 
ptly stating and relying on the objection. Its propriety and force* 
will, perhaps, be more strongly felt, now that the testimony k 
closwl ; for no proof has been given of a connection between the 
defendant and those third persons, but sull a mass of irrelevant 
matter is let loose to operate upon your passions and your pre- 
judices, if perchance any man among you should be capable of 
letting his verdict be influenced by prejudice or pas^on. The 
law hasT endeavoured to guard against this inc<uivenience, by a 
rule that is explicitly laid in I East's Crown Law, \h 96, which 
I submitted to the court, and shall take the liberty of again of- 
fering to your consideration. It is there stated, under the arti- 
cle High Treason, § 37, as follows : " In this, as in other cases 
founded in cona/Uracyy the conspiracy or agreement among seve- 
ral to act, in concert together for a particular end, muH be esta*. 
blished by proof, b^ere any evidence can be given <^ the acts of 
any jttrson not in the firesence of the prisoner. And this must, 
generally speaking, be done by evidence of the party's own acts, 
and cannot be collected fmm tlie acts qf ot/tersy indefiendent qf /ds 
own ; as by es^press evidence of the fact of a previous conspi- 
racy together, or of a concurrent knowledge and approbation of 
eacli Gather's acts.*' The writer then proceeds with some obser* 
vaiions upon what may be received as evidence of this connec- 
tion, wiiich are not relevant to the matter before us, and in the 
following section thus resumes the rule upon which I insist. 
" Dttt Wi'ien the cojinecUon bct^t^eii the parties^ by one or other of 
the ui-aixs above mentioned, in once established^ of ^vhich ihj^ 
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fClmtt toiist, in the first instahce^ jtidgd^ /irwoi/« to the adrhimon 
f^ any consegutntial evidence to affect the prisoner by the acta of 
fither9y to iv/dth he was not a party or privy ; then whatever is 
done in pursuance of that conspiracy, by one of the conspira«- 
tors, though unknown perhaps to the rest at the time, is to be 
considered as the act of all." On this question, permit me to 
observe, that the rule is laid down not only for high treason, but 
for all ca^s founded in conspiracy ; that is, in the agreement of 
two or more persons to do an illegal thing. Permit me also to 
observe, that the bi'oad and general rule of evidence is, no man 
shall be affected by the acts of others, to which it is not proved 
Ihat he was party or privy. This rule is founded in reason and 
justice, and admits of no exception but the one, namely where 
those acts were done in pursuance of a previously formed agree* 
ment or conspiracy, between the accused and him whose acts 
are offered in evidence, to accomplish some illegal object. In 
order to open the door to this exception, it is necessary, as laid 
down by the authority just read to you, to offer preliminary 
proof of that agreement. In the present case then, my objec- 
tion to the admission of this evidence, was founded not upon any 
technical rule relating to conspiracies, which you might think 
inapplicable here, but upon a broad-'and general principle of law, 
to which there is but one exception. It was with the opposite 
counsel to show, that the offence charged against Mr. Ogden fell 
within that exception, and was founded in Conspiracy ; and hav» 
ing done so, they should have given evidence of a conspiracy, 
and Mr. Ogden's being a party to it, before they were admitted 
to bring against him the acts of third persons in his absence. 

But I was toM, that if. this endence was not brought home to 
Mr. Ogden, the court would direct the jury to leave it out of 
their consideration. With deference, it appears to me, that the 
wisest way would have been to follow the course for which we 
contended, by \vith holding this testimony, till the preliminary 
fact of conspiracy was proved ; and thus we should have avoided 
the trouble and delay, and exposure to unjust and injurious im- 
pressions on your part, which we have actually encountered. 
The admission, however, which that argument contains, \vill suf- 
ficiently instruct you in your present duties. There is not the 
smallest particle of evidence of any agreement or conspiracy be- 
tween Mr. Ogden and the other persons who are mentioned by 
the witnessfes ; you must, therefore^ lay cut of your conside- 
ration every transaction done by another not in the presence of 
Mr. Ogden, and I expect this direction to you from the court. 

Setting then aside all this irrelevant matter, what is the 
amount of the legal evidence in this case ? That Mr. Dgden 
bought of general Stevens some arms, and of others some am- 
xauuitiori ; that they were puj on board the Leander, she being 
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an »Hned vcssil habitually tra(fing^ to St. Dctoingo, to whiob 
place it was also lawful and customary to export military stores ; 
tliat she had shipped on board 120 men ; that 80 were tlie usuid 
complement of her regular crew ; but that the other 40 were 
destined for brin ;in^ back the Emperor and Indostan, belonging 
to the same owner, and then at St. Domingo, for which place 
«he was bound ; that Mr. O^^den went on hoard the Leander at 
the Hook in a sail boat, with a gentleman called general Miran- 
da, wlio was goin* out in her a passenger to St. Domingo ; that 
he then return»;d, and was afterwards arrested. Where is there 
the slightest crime in all these transactions ? Let it not be said 
that I am sheltering my client under mere defects of testimony 
and legAl evasions — No, on the contrary, let it be rememberecl, 
that he has njver shrunk from any inquiry to which this trial 
might have given rise ; let the circumstances under which he is 
forced upon his defence, be kept in mind ; and then can I be 
blamed if I fasten on the deficiency of testimony for the prose- 
cution, and call on the law for his acquittal. 

Pursuant to the rule on which 1 have already insisted, that no 
notice is to be taken of the acts of others, not in the" defendant's 
presence, you, gentlemen, will, I hope, lay out of the question, 
all t'.iat Miranda did, or Armstrong, or Lewis, or Loudon ; all 
that was done about the printing press and Spanish types ; but • 
more particularly, all that was done by the pei'sons on board the 
Leander after she left the Hook. You will consider the case^ 
such as it is presented to you, by the facts that are legally provcm 
and admissible as evidence. Mr. Ogden purchased arms and 
ammunition ; he is in the habit of purchasing them as a mer- 
chant, and of sending them to St. Domingo ; in doing so he 
committed no offence. There were 60 passengers taken on 
board ; though Mr. Rose said there were 300 persons, it is now 
agreed there were but 180 ; of those 120 were regularly ship- 
ped; the others were considered as passengers. Is the owner of 
a ship to be acquainted with, or responsible for the objects of 
passengers ? 

I confess I feel very strongly inclined to rest my client's de- 
fence on this very palpable defect of testimony ; and to commit 
it to you, gentlemen, with the few observations I have already 
made. Such, doubtless, would be my conduct on any other oc- 
casion. In this case, however, I am engaged by the degree of 
public interest which it has excited, and even by my personal 
respect for the counsel on the other tdde, to enter into a more 
detailed consideration of the charges and the evidence. 

It is said that the expedition clearly appears to have been for 
a military purpose, fi-om the circumstance that the preparations 
were coupled with concealment. The manifest, it seems, did 
tiot mention specifically the aiticles on board, and from thence 
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it k kiferred, that there was a criminal design of concealing the 
shipment from the knowledge of government. To all this rea- 
soning I might* content myself by relying on the principle 
which I' have already endeavoured to impress upon your minds. 
The manifest was not the act of Mr. c3gden, nor made in his 
presence ; there is no evidence that he was acquainted with its 
contents or imperfections— he cannot, therefore, be answerable 
for them ; nor will they afford, as against him, any hiference of 
intentional concealment. But I will go farther, and say, that the 
defects of that instrument have been attiibuted to dishonest mo- 
tives, with wJiich they could have no possible connexion. There 
could have been no intention of concealing from government 
that arms, ammunition, and raiiitary stores were putting on 
board ; because one of the witnesses for the prosecution swears 
they were put on board under his inspection — he is a custom- 
house officer, and it was his duty to make his reports at the cus- 
tom-house : further, the ship carpenter swears, that before the 
ballast was put on board, the wharf was so covered with military 
stores, that a person could scarcely pass. This is a proof that 
whatever may have been the reason why the manifest did not 
particularise all the articles of the shipment, it was not for the 
purpose of concealing them from government. Of what use 
could such concealment have been ? Arms and warlike stores 
were openly sent to St. Domingo ; it was not contrary to law to 
do so : there was no violation of the port-regulations ; nor were 
there any additional duties to pay. Why then did not the ma* 
.nifest specify particulars? I ^viU tell you what I believe to have 
been. the reason. It is, I understand, not uncommon to adopt 
this conduct where the cargo contains contraband of war. We all 
. know that the seas are infested with belligerent cruisers, from 
which it is scarcely possible that neutrals, with cargoes in the 
slightest dei>ree suspicious, can ever escape ; and if those 
cruisers were informed, that the cargoes contained articles con- 
traband of war, they would be much more liable to capture. I 
perceive the opposite counsel ready to interrupt me, and set me 
right by reminding me, that the manifest is no part of the ship's 
papers, and that it remains here at the custom-house. True ; but 
let him remember, that there are probably spies (at least com- 
mercial ones) here, and in every other considerable port. The 
custom-house must of necessity be open to them, and if the do- 
cuments deposited there furnished information of contraband 
shipments, we can have no doubt but that they would greatly fa- 
cilitate condemnations abroad. Manifests, therefore, I under- 
stand, frequently disguise the character of such articles ; but 
whatever be the motive for their doing so, there can be no inten- 
tion of cheaUng the government ; for it can be defrauded of XXO" 
thing by the evasion. , • 

o 
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Having, 1 hope, satufied you on tbb point, let ns see wlttC 
gWes to the labt voyage of tlie Ltander the character of a mill' 
tary expedition, which the other side is bound to attach to it fay 
sufficient and positive evidence. Nothing that 1 recoflect has 
been oiTcred on that head but the tesdmony of Rose. What 
does it prove, and how does any thing* that it proves apply to Mr. 
Ogden f Rose said there iiiere about 40 passengers on boai-d; 
does that ftimish reasonable ground for interring, that the vessel 
was proceeding on a military expedition ? If so, I am afi^d yoa 
must conclude, that my poor countrymen are intent on storming^ 
the principal cities of the Union ; for there is scarcely a vessel 
from IrelsuMi which does not brin(; two or three hundred passen* 
gers on board. I presume, however, that a number of per8<»is. 
taking their passage in the same ship, is iH> evidence c^ its being 
destined for a military expedition. 

But the passengers on board the LeandeT called themselrea^ 
captains, colonels, and majors ; if so, where were the soldiers I 
And are ofl^rs alone sufficient for carrying on a military expedi- 
tion ? Here also the question recurs, of whieh you should never 
lose sight, what does Mr. Ogden know of those commisuons or 
titles ? Were they given or used in his presence ? How do any 
acts or titles of gen. Miranda, or his officers, bring home a crime 
to the defendant ? It is stated that the Leander went against the 
Spanish Main ; is it proved that he authorised its doing so ? He 
appears to have been a total stranger to the motives that infiu*' 
enced captain Lewis to take this step ; perhaps the captain did 
not find a ready market at St. Domingo, and therefore proceeded 
further ; perhaps Miranda purchased the whole cargo, on con- 
dition of his landing it on the Main. To convict the defendant 
by this kind of testimony, it sliouW be proved that he was in a 
conspiracy with general Miranda to revolutionize the Caraccas. 
They are unable to give evidence of any feet of that kind ; and 
need I suggest to you, gentlemen, that no out-of-door rumours^ 
no surmises on your parts, nor any impressions or belief which 
you may have formed, can, in this case, supply the want of that 
necessary evidence I This is a criminal proceeding ; the public 
prosecutor is bound to make out his case ; surmises and hypo- 
thedcal suppositions are open to us, but not to him ; and if he 
cannot furnish you with the necessary proof for estat^hing the 
accusation, he must fail of convicting the defendant >Jo tesfti* 
mony of a conspiracy between the defendant and general Miran* 
da has been laid before you ; it cannot therefore be presumed on 
this trial ; and, of course, you are not warranted to take any no- 
tice of the general's conduct, after he left this port, with the view 
of applying it to Mr. Ogden. 

It is, however, too strong a conclusion for you to draw in m^ 
criminal case, that because tlie Leander was armed, and carry- 
ing out military stores to the Spanish Main, she wafe therefore 
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Ixnind on a military expedition. It is perfectly known to you, 
that all the coasts of South America, owned by Spain, are well 
watched by guarda costas ; now what evidence have you that this 
was not a smuggling instead of a military expedition ? Rose in- 
4]eed has said somettung about a fort, and about some expressions 
of Miranda and his companions ; but I ask again, what relation 
can their expressions have to Mr. Ogden, or wherefore should he 
he aflfected by them ? 

The counsel for the prosecution also urge in further proof 
that this expedition was military, the other articles which were 
procured for it ; and I remember, that on the last trial, great 
•stress was laid upon the circumstance of a con^derable quantity 
of clothing being put on board, which it was alleged was not an 
^ordinary article of trade. That presumption, however, is now 
entirely removed ; for you have ample evidence tha^ clothing has 
been exported from hence in great quantities, for the purposes of 
commerce. But even supposing the clothing in question was not 
intended as an article of trade, how will that affect the defend- 
ant? Those persons they call the officers purchased some uni- 
forms, and a number of jackets and trowsers were procured 
irom the tailors. Was this done by Mr. Ogden, or in his pre- 
sence ? Yes, it seems that on one occasion he walked with Mr. 
Armstrong into a store, and waited for him there while he was 
giving some orders ; but this does not prove privity between 
them. Would you think it fair and reasonable, that any of you 
should be implicated in a crime from the circimistance of walk- 
ing with an acquaintance, and accompanying him into a store ; 
without having taken any part m-hie trs^saetions there ? If this 
doctrine be true, any man may, under similar circumstances, be 
involved in the punishment of offences, of which he never had any 
knowledge. Is it possible, after sifting and riddling the whole of 
^his testimony respecting the military nature of the expedition, 
that you can find in it a particle of sufficient substance to affect 
the defiendant ? What he appears to have done in the course of 
his business as a merchant, if it was lawful, will be considered as 
lawfully done. He sent arms and ammunition to St. Domingo'; 
he was in the halMt of doing so conmiercially, and it was legal ; 
you have all of you frequently heard of " Ogden's fleets.*' But 
it is said tliatin this instance he practised a deception, which is 
evidence of his being privy to general Miranda's designs ; inlhe 
bond which he executed at the custom-house for the return of the 
arms on board theLeander, he said nothing of the great quantity she 
contained,butonly specified, I think, J 7 guns. The gentlemen in ar- 
guing thus, mistake the nature of that bond ;:it ha&reference only to 
the arms used in the equipment of a vessel, but no relation what- 
soever to its cargo, which it would be absurd to suppose any man 
^«n exporting was to give bond for bringing back again. The 
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equipment Mr. Ogden very faitbfbny described, and therefore ho 
is innocent of the deception imputed to him. 

Let us now advert to the allegation in the indictment, that he 
began and »et on foot this expedition. On this point I shall con-i 
tent myself with referring to your memories, without a single 
observation from me, whether any thing that has been said can 
possibly prove it ? As to firoviding and preparing the means^ &c. 
the learned counsel who closed the defence of colonel Smith, sug- 
gested, on that occasion, a construction of this clause of the sta- 
tute, which 1 shall beg leave to press upon your attendon. That 
you may the better understand it, permit me to read you ^rt <^ 
the 4th section of the act of the 5th of June, IT94, and to mark 
the distinction between it and the 5th section of the same act, 
upon which the defendant is indicted. The 4th section runs 
thus : " If any person shall, within the territory or jurisdiction 
of the United States, increase or augment, or procure to be in- 
creased or augmented, or shall be knowingly concerned in increas*". 
ing or augmenting the force of any ship of war," &c. Observe 
those words— or shall be knowingly concerned in doing the prohi- 
bited thing. The 5th section has no such words ; but only en- 
acts, that whoever shall provide or prepare the means for any mi- 
litary expedition,, &c. shall be punished. Those words, ** or 
shall be knowingly concerned,*' were inserted in the 4th section, 
to punish those who partially assisted in augmenting the force of 
•Aich vessel, and clearly shew the opinion of the legislature, that 
those who only gave such partial assistance, could not be com- 
prehended in the words " increase or augment, or procure to bc 
increased or augmented ;" so in the fifth section, which is before 
you, those who have only partially assisted or been concerned in 
providing or preparing the jneans for a military expedition, can- 
not be comprehended in the description of persons who have 
provided or prepared the means ; for the means^ in the strict cc?n- 
Struction of a penal statute, must be understood as the whole 
means ; and no person who has provided only part of the meansj 
can be punished under the clause of the act. The district at- 
torney has said, that the principal means for a military expedi- 
tion, are the men : the men were providtd by another person ; 
and as he has not shown a conspiracy or combination among the 
parties, the acts of that other person can in no shape affect Mr. 
Ogden. It is said, however, that he paid some of those men j 
that is not the fact. Miranda drew on him for the money, and 
he honoured -the drafts. This was the mere act of a merchant, 
for which he was entitled to com mission ; it "^as an act that any 
other merchant in the city might have performed, and it would 
not be alleged that, by so doing, he had rendered himself guilty, 
wnder this statute, of providing the means for a miUtary expedr 
ticMi. 
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' The next question that presents itself is, what was the desti- 
nation of the Leander ? The only destination with which it is 
proved that the defendant was acquainted, was St. Domingo, and 
that does not fall within this statute or indictment. If, after the 
Tessel*s arrival there, she went ftirther, is there any evidence that 
this was ^one with his knowledge ? And permit me to remind 
you, that you have no right to presume any thing unfavourable 
to him, in order to eke out a criminal prosecution. But it is said 
the Leander went from St. Domingo to Aruba, and from that -to 
Porto Cavallo, and that she was carrying on a military expedi- 
tion against the Caraccas ; if so, the expedition was carried on 
from St. Domingo, where the whole assumed a military shape, 
t)r from Aruba, and not from New York. But to make the case 
f^l within the indictment, it must be a military enterprise car- 
ried on (as such) from some part of the United States. Now, as 
to the assertion that this was an expedition against the Caraccas, 
see what is the evidence : forty men and apruiting press, sent'in 
hostility to a formidable province ! would they be weak enough 
to set themselves in opix)sition to a million ? No, on the first 
blush of the affair, you must be convinced, that if general Mi- 
randa and his friends had any military views, they must have been 
/or the Caraccas, and not against them ; in aid and favour of the 
people, and not with any purposes of hostility against the inha- 
bitants of that strong and populous country. This part of the 
indictment, therefore, is equally unproved. 
' We come now to the averment, that the United States were 
then at peace with Spain. Though this topic is exhausted, per- 
mit me to remind you, that penal statutes must be strictly con- 
strued ; that the terms of peace and war have each two significa- 
tions somewhat different ; one technical, and the other more loose 
and familiar. If the Joose and familiar signification would be 
fiaivourable to the defendant, you are bound in the construction of 
this penal law to adopt it, and more paiticularly, if you find that 
on other occasions the legislature has employed the word peace 
ki *that popular acceptation, and not as the opposite to war, de- 
clared by congress, according to the forms of the constitution. 
That the legislature has done so, you can have no doubt, if you 
examine the statute respecting the armament against tlie Alge- 
rines, 3d vol. of the Laws of the United States, pages 22 and 25. 
In that statute, the depredations of the Algerines against our 
commerce are mentioned, but no war declared — nor in truth had 
congress exercised its constitutional right of doing so : and yet 
the last section says, that if a fieace shall take place between the 
United States and the regency of Algiers, no further proceedings 
shall be had under that act. Here the legislature has described 
the country as not being in a state of peace, although no war 
had been declared, and notliing had happened to destroy the state 
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. ef peace> but depredatipnaon ettr conmence. AHl mk, cX yuo, 
then, ^^entlerae^, is, that in the construclion of the penal law be^ 
fore you, you will Uke the cougress for your guide^ and interpret 
the worc^ peace in the same sense as you find it employed t^ tho 
Tei7 lei^bilature that enacted this law and almost at the very 
same time. That body has declared^ that peace between us and 
zny forei^ nadoo. is destroyed by its depredations ai^d aggresr 
sions. Tim construction is particularly appropriate to the law 
vpon Jtlnch you have to decide ; because it is an act that confeni 
peculiar protection upon the nations which it favours, and there 
is no reason why any foreign state should enjoy the benefit of pe- 
culiar protection, without meritiag it by peculiar amity. The 
countries against which war has not been declared, according to 
the forms of the constitution, but wliich provoke it by their hos- 
tile aor-^rcssions, may sUind upon the law of nations, and claim 
whatever benefit it gave anteiior to and indiepend^nt oi this law^ 
•r gives at th\s day in England, where no such law has ever ex- 
isted. 

Now let me ask you, did Spsdn stand in the situation with re- 
spect to us, at the time of this expedition, that she merited, by h^v 
pecuiiar amity, the peculiar protection of that statute ? Had she 
not (as the Algerines had in 1794, according to the declaration 
of the Legislature itself) destroyed the state of peace betw<)en her 
and us by her hostile depredations and aggressions ? When the 
Leander was fitting out here, were we not in that state, that the 
president was obliged to send a message to congress on the sub- 
ject, in which he unequivocally denominates the acts of Spain to- 
wards us« as acts of hostility f But it has been said, that if Spain 
was at war with us then, she is at war with us now : that question 
is very immaterial for me to discuss ; 1 may, however, answer 
the observation, by pointing out this difference. At the time of 
the armament, as it is called, congress had not passed any reso- 
lution on tiie subject of our relations with that country ; but they 
have since determined to negotiate. 

I nave now, gentlemen, offered some observations upon the 
evidence ; and in doing so, I have acted rather contrary to my 
judgment ; for to me it appears conclusively, that no part of the 
testimony, such as it is, can in any manner touch Mr. Ogden. 
lie only hired his ship, and sold articles of commerce a^ a mer- 
chant. It may, perhaps, be supposed, that he had some know- 
ledge of tiie object of the expedition ; so probably had Mr. 
Haight, who made the belts and pouches, and military accoutre- 
ments ; but is it pretended, that the latter gentleman should be 
thereby prevented from selling them, or the former from follow- 
in g his mercantile pursuits? 

It is settled by the concurrence of all parties, that you, 
;getitlemen, ai'e the judges of law and fact. You will no doutt 
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discharge this important duty with due deference to the court ; 
but you are also bound to the discreet exercise of your own 
judgments. The learned judge will declare what he conceives 
the law to be ; but as the verdict, comprising in it both law and 
fact, will be exclusively yours, your oaths require you to con- 
sider and determine for yourselves. If you find any of the 
points that I have argued to be in favour of the defendant, it will 
entitle you to deliver a general verdict of acquittal ; and in doing 
so, your decision cannot be more gratifying to your own feelings, 
than it will be consistent with what I conceive to be the justice of 
the case. 

[Mr. Edwards's speech omitted.] 

Judge Talmadge then proceeded to charge the jury. The 
points of law that arose in the progress of this trial, being pre- 
cisely the same as those raised and determined on the trial of col. 
Smith, the judge^s charge was the same m substance, as reported 
in that trial ; and after a careful collation of the testimony, which 
his honour told the jury was, in his mind, clear and decisive 
against Mr. Ogden, as having provided and piepared the means 
within the United States of a military expedition, to be carried 
on from thence against the dominions of some foreign power, he 
closed his charge by observing, that the defendant's agency in 
preparing the means, the nature of the expedition, and its des- 
tiny, were facts of which the jury were the proper and only 
judges. That whether the United States, at the time the offence 
is charged, were at peace or in war, is matter of law, and as 
such ought to be decided by the courL The jury might con- 
scientiously rely upon its correctness, and were under no neces- 
sity to assume a responsibility beyond a determination of matters 
properly within their decision. 

The jury retired, and, after a short absence, returned a verdict 
of Not Guilty. 



THE END. 
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